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THE TRUST COMPANY’S OPPORTUNITY. 


A popular method of calling attention to the present greatness and 
future possibilities of some industry, art or profession is to profoundly 
remark that it is merely in its infancy. 

From apparently authentic sources we hear that the automobile, 
medical research, the modern skyscraper, the motion picture, the sub- 
marine, and most anything else worth while that might be mentioned, 
are all just at this time passing through their respective infancies. 

The trust company is no exception. With confidence we make the 
observation that the trust company is only in its infancy. There lies 
before it a vast and practically undeveloped field wherein the trust 
company will find not only the opportunity to develop and grow, but 
also the opportunity to render service of inestimable value to those who 
take advantage of the facilities which the trust company is equipped to 
offer. We refer to the management of estates by trust companies as 
executor, or trustee, or both, under a will. 

The time is,coming when most decedents’ estates will be entrusted to 
the management of trust companies—when it will be just-as natural for 
a man to designate a trust company as executor and trustee of his will 
as it now is to send for a physician when one is ill. 

The time is not yet here. An examination of the records of the Surro- 
gates’ Court of the County of New York, one of the five counties which 
constitute the City of New York, discloses the fact that about 2,200 
wills were filed for probate during the year 1915. Of this number 44 
named trust companies as executors. This means that about 2% of the 
wills filed for probate in the County of New York during the year 1915 
appointed trust company executors. This is not a fair criterion for the 
entire country, for in the Western states the percentage of trust company 
appointments is larger. However, it tends to indicate that the trust com- 
panies are not living up to their opportunities in serving the public 
in the capacity of executor. 

Why do the trust companies play such a small part in the management 
of decedents’ estates? It is chiefly because the public, to a large extent, 
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is unaware of the facilities which the trust companies can offer and the 
greater protection which is afforded to the assets of an estate by entrust- 
ing it to the care of a trust company. 

It rests with the trust companies to educate the public in this regard. 
They must show them how they are better qualified in every way than 
any individual to act as executor; how they will promptly collect the 
assets and make up the inventories required by law; how they will 
promptly settle all valid claims against the estate; how their accounts 
will be filed on the day the law says they shall be filed and not after the 
parties entitled to share in the estate have been compelled to resort 
to court for an order directing the account to be filed; how they will 
keep accurate account of every cent received and disbursed and how these 
accounts will be open to the inspection of those interested at any time; 
‘and in general how trust company management makes for the conser- 
vation of the estate and the protection of the heirs. 

When the public is made acquainted with the many ways in which 
the trust company is qualified to act in the management of an estate and 
to serve those interested in it, then we shall hear more of trust companies 
being appointed executors. And what is more we shall hear less of the 
litigation in which so many estates become involved as a direct result 
of the appointment of individual executors and trustees. 


SQECECEETES 


WHAT THE COURTS THINK OF TRUST COMPANIES AS 
TRUSTEES. 


In determining whether he should appoint an individual or a trust 
company to act as executor or trustee and carry out the provisions of 
his will, the person who makes a will may well give heed to what the 
courts have had to say on the subject. 

There is, perhaps, no more striking illustration of judicial approval 
of the trust company in this regard than is to be found in the fact that 
Chief Justice Fuller of the Supreme Court of the United States designated 
a corporate trustee for his estate. 

In December, 1915, an application was made for the appointment of 
a committee of the property of Ida M. Flagler, an incompetent person, 
to succeed Andrew Freedman, who died in December, 1915. After 
appointing Cornelius J. Sullivan, Esq., of the New York Bar, who had 
had practical charge of the legal affairs of the incompetent for a number 
of years, Justice Platzek of the New York Supreme Court, before whom 
the hearing was had, said: “It seems fitting, therefore, and for the 
best interests of the estate that Mr. Sullivan should be appointed as 
one of the committee. Because of the size of the estate ($5,000,000) 
I deem it necessary to join with him in its management a responsible 
trust company. The practice seems to be now uniform among men of 
large properties to designate a trust company as one of their executors. 
The Guaranty Trust Company of New York and Cornelius J. Sullivan 
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are designated the committee of the property of the said incompetent.” 
(Matter of Flagler, N. Y. Law Journal December 28, 1915.); 

And in the case of Wood v. Wilson, also a decision of the New York 
Supreme Court, the court said: “This is a motion by the plaintiff for 
an order appointing a trustee in the place of one Paul C. Wilson, resigned, 
to receive and hold moneys paid for royalties referred to in the instrument 
creating the trusteeship. The court will name a trustee, if necessary, 
but prefers that the parties do so themselves. A trust company or one 
of the trust officers of such a company is suggested to the parties as a 
suitable trustee.”’ (N. Y. Law Journal, December 27, 1915.) 


THE TRUST COMPANY DIRECTOR’S VACATION RISK. 


Does any risk attach to the taking of a vacation by a trust company 
director? If, during the absence of a director for the purpose of resting 
from his work and getting business cares off his mind, something goes 
wrong with the affairs of his company, due to the carelessness or neglect 
of those members of the board who are left behind, is the vacationist 
responsible for any loss which may be sustained by the company as a 
result? -These are questions which have been answered by the New York 
Supreme Court. 

Justice Van Kirk sitting in trial term of the Supreme Court of Saratoga 
County in writing the opinion in the case of Kavanaugh v. Common- 
wealth Trust Co., 118 N. Y. Supp. 758, makes some very pertinent 
observations on this subject. The action was one brought by the stock- 
holders of the trust company against the directors of the company to 
recover a large sum of money alleged to have been lost through improv- 
ident loans and due to the directors’ inattenton to business. Some of 
the directors sought to excuse their absence from certain board meetings 
on the ground that they were away on their vacations at the time and 
so, of course, could not be in attendance. 

The court answered this plea in the following words: “It is true that 
the prudent man takes a vacation; but, when he does, he realizes that 
he is turning his business over to his employee. He takes the risk of 
mismanagement or misconduct while he is gone, knowing that such 
losses as he suffers thereby he must bear. He trusts his employee and 
goes; he does not pretend that, during his absence, he is performing 
his duty to his business. He is exercising faith rather than performance; 
he thinks he is doing his duty by himself; that he has earned, and his 
continued good health requires a vacation. While on vacation he is 
not giving that care to his business which the prudent man ordinarily 
gives. It is not a queston whether a prudent man takes a vacation; 
he does. But, while away, does he take care of his business at all? 
The directors are entrusted with duties. There is no understanding 
that they are to do their duty excepting during vacation time. No 
such exception is contained in the required oath. If they take vacations 
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without making reasonable provision for meetings of the board or the 
executive committee, they assume the risk of misconduct or mismanage- 
ment of the officers, which occasions loss, just as the business man 
assumes the risk of the misconduct of his employee; and, if they, in the 
discharge of their duties, could have prevented or lessened the loss, they 
cannot escape liability for that loss by pleading that they were on their 
vacations, as it was the custom for directors of trust companies to be 
at this time of year.” 

It might be added that the directors in this case were found liable 
for the losses sustained by the trust company as the result of their 
neglect of duty. The only excuse for absence from directors’ meetings 
which the court accepted was one offered by a director who was kept 
away from the meetings by the serious illness of his wife. It was held 
that he was not liable for any losses caused by the negligent acts of the 
other directors at the meetings which he was unable to attend. 


KO KOE 


MENTAL QUALIFICATIONS OF EXECUTOR. 

A recent decision by Surrogate Fowler of New York County involved 
a question as to the mental requirements, which must be met by an 
executor named in a will in order to entitle him to letters testamentary. 
The executor named in the will was objected to on the ground that he 
had had two paralytic strokes. In holding that this was not a sufficient 
reason for refusing to issue letters, the court said: 

“As I ventured to suggest on the final argument of this application, 
‘Suppose that one had nominated Caesar as his executor.’ I chose 
Caesar as an illustration because, as statesman, politician, soldier, orator 
and man of letters, he is admitted to have been the greatest genius known 
to the world. Now Caesar is conceded to have been an epileptic, a 
disease causing great physical deterioration, and, as the alienists say, 
impairing the efficiency of the mind. Yet who of us would not prefer 
Caesar for an executor with all his physical defects, to the ordinary 
‘hedger and ditcher,’ possessed of an absolutely sound body and a con- 
genitally sound mind, unimpaired either by disease or physical de- 
terioration? This commonplace, even grotesque, illustration presented, 
I thought, concretely what is the fallacy in respondent’s contention. 
Physical deterioration is not on this application the question. The 
degree of mental impairment is not really the question. The simple test 
of the common law still prevails on such applications as this, and there 
must be a ‘want of understanding’ to incapacitate an executor to letters 
testamentary in this court. Nor is this want of understanding to be 
adjudged by the vastness and intricacy of the responsibilities which a 
particular executorship entails, but by the sensible common-law test of 
“want of understanding’ divorced from the difficulties of any particular 
application. An executor chosen may not measure up to particular 
exigencies; he may indeed fall far below them, but that is the testators’ 
affair. If there be no ‘want of understanding’ in the common-law sense 
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of the term, the applicant for letters is entitled to them in this court.” 
The decision is In re Leland’s Will, 160 N. Y. Supp. 372. 
TRUST FUNDS NOT TO BE DEPOSITED IN INDIVIDUAL 
ACCOUNT. 

The practice, in which many executors, administrators, and other 
trustees frequently indulge, of depositing in their individual accounts 
trust funds which come to their hands is one that banks have long tried 
to discourage. The practice is iniquitous and unjustifiable from any 
point of view. Furthermore, it facilitates and invites carelessness and 
fraud, and is often a source of litigation. New York has taken steps to 
correct the situation by amending Sec. 2574 of the Code of Civil Pro- 
cedure, so that it provides that a surrogate may remove an executor, 
administrative guardian or testamentary trustee where he ‘‘m'ngles the 
funds of such estate with his own or deposits the same with any. person, 
association or corporation, authorized to do business under the banking 
law in an account other than as such executor, administrator, guardian 
or trustee.” 

And there has been added to the Code Sec. 2664a, which provides as 
follows: 

“Every executor, administrator, guardian or testamentary trustee 
shall keep the funds and property received from the estate of any de- 
ceased person separate and distinct from his own personal funds and 
property. He shall not invest the same or deposit the same with any 
person, association or corporation doing business under the banking law 
or other person or institution in his own name, but all transactions had 
and done by him shall be in his name as executor, administrator, guardian 
or testamentary trustee. 

“Any person violating any provision of this section shall be guilty of 
a misdemeanor.” 

These provisions went into effect on September 1, 1916. Every bank 
should see that its receiving tellers are notified of the existence of these 
statutes, so that they will be able to inform their depositors in the event 
that the latter attempt to deposit in an individual account funds which 
they hold in a trust capacity. 

SAFE DEPOSIT BOX IN THE NAMES OF HUSBAND AND WIFE. 

A joint account of any kind is always liable to give rise to some in- 
volved legal question, when one of the parties to the account dies. The 
same result is liable to occur where a safe deposit box is rented jointly 
in the names of two persons. In the matter of Squibb’s estate, which 
is published among the legal decisions in this issue, it appeared that a 
husband and: wife together rented a safe deposit box, and that each 
deposited therein securities which were the separate property of the 
depositor. Upon the death of the wife there were found in the box 
securities which concededly belonged to her, and there were also found 
securities which originally belonged to the husband. As to these securities 
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the controller made the claim that although they originally belonged to 
the husband, they subsequently became the property of the wife and 
constituted part of her estate, and were therefore subject to a transfer 
tax. The securities in question had been placed by the husband in 
an envelope before he deposited them in the safe deposit box. Upon the 
envelope was indorsed in his own handwriting the following: ‘Life 
insurance bonds, the property of Mrs. E. H. Squibb.” 

It was held that these facts were insufficient to show a gift of the secur- 
ities by the husband to the wife, or to establish that they constituted 
part of her estate. There was no proof of delivery of the bonds to the 
wife for the purpose of making a gift, and the court held that without 
such proof the title to the bonds remained in the husband. 

LIABILITY BETWEEN BANKS IN CHECK COLLECTION. 

The case of Seaboard National Bank v. Central Trust and Savings 
Company, recently decided by the Supreme Court of Pennsylvania, 
and published among the legal decisions in this issue, indicates one of 
the disadvantages which is liable to result when a collecting bank pays 
a check to its depositor before it collects the same from the drawee. 

It seems that the plaintiff bank in New York City had an agreement 
with a trust company in the same city to the effect that when the bank 
presented checks drawn on the trust company they should be paid 
immediately subject to correction and that the bank would refund the 
amount of any check returned during business hours on the day of pre- 
sentment. The defendant bank in Philadelphia sent to the plaintiff 
bank a check drawn on the trust company. The plaintiff presented 
the check and collected the amount. But, before the close of business 
hours on that day the trust company returned the check, and the plain- 
tiff thereupon refunded the amount it had received in accordance with 
the terms of its agreement. Unfortunately the plaintiff had in the 
meantime paid the amount of the check over to the Philadelphia bank. 
It subsequently brought this action to recover the amount of the check. 
It was held that, under the terms of the agreement between the plaintiff 
bank and the trust company, checks presented by the former on the latter 
could not be regarded as paid until the close of business hours on the 
day of presentment. Therefore there had been no actual payment 
of the check, and inasmuch as the plaintiff had not received payment 
it was entitled to recover the money which it had mistakenly paid to 
thedefendant. It was held that the fact that the defendant was ignorant of 
the existence of the agreement between the plaintiff and the trust company 
was immaterial, and had no bearing upon the plaintiff’s right to recover. 
NATIONAL BANKS IN MICHIGAN MAY NOT EXERCISE TRUST 

COMPANY POWERS. 

The last court to pass upon the much discussed Section 11 (K) of 
the Federal Reserve Act, in which the Federal Reserve Board is auth- 
orized to grant trust company powers to national banks, is the Supreme 
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Court of Michigan. The decision, which is known as Fellows ex rel, 
Union Trust Company v. First National Bank of Bay City, is published 
in full among the legal decisions in this issue. Section 11 (K) declares 
that the board may grant trust company powers to national banks, 
“when not in contravention of state or local law.”” The effect of the 
decision of the Michigan Court is that the exercise of the trust company 
powers by national banks is in contravention of the laws of the State of 
Michigan and that the privilege of exercising such powers, therefore, 
will not be enjoyed by the national banks of Michigan. 

The proceeding was in the nature of a quo warranto, filed by the 
Attorney General of the State upon the relation of five trust companies 
organized under the laws of the State of Michigan, against the First 
National Bank of Bay City. The prayer of the relators was granted and 
the national bank was excluded from acting as trustee, executor, admin- 
istrator and registrar of stocks and bonds. 

On the part of the trust companies Section 11 (K) was objected to 
on the ground that it was unconstitutional, that even if Congress pos- 
sessed the authority to confer trust powers on national banks, it could not 
lawfully delegate such authority to the Federal Reserve Board, and that 
the exercise of such powers by national banks was in contravention of 
the laws of the State of Michigan. The court did not take up the first 
two objections, but devoted itself entirely to the third objection, namely 
that the exercise of such powers contravened the laws of Michigan. This 
ground the court found to be tenable, and it was therefore unnecessary 
to pass upon the other objections. 

On behalf of the bank various arguments were offered, tending to 
support the position that Section 11 (K) is not in contravention of the 
laws of Michigan. The following contentions were advanced in behalf 
of the bank: 

(a) There is nothing in the State law specifically prohibiting corpora- 
tions from acting as trustee, etc. 

(b) The powers of a corporation are limited merely by the statute 
under which it is organized. 

(c) If national banks were organized under state laws, it might be 
argued that an express prohibition was not required, but that the 
mere absence of a state enabling act would be sufficient to limit their 
powers. 

(d) Inasmuch as national banks are organized under the acts of Con- 
gress, no state enabling act is necessary to enable them to carry on a 
trust company business, any more than to enable them to carry on a 
banking business. 

(e) Section 11 (K) does not compel the appointment of national 
banks as fiduciaries, but merely permits such appointment. 

(f) All references to state “policy” are beside the point. The state 
Legislature has had at least one regular session since the passage of the 
Federal Reserve Act, and has not seen fit to prohibit national banks 
from qualifying as fiduciaries under Section 11 (K). 
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After referring to various statutes of the Stateof Michigan the court said: 
“Our legislation upon the subjects involved in section 11 (K) is so partic- 
ular and so voluminous, and the legislative purpose so apparent, that we 
have no hesitation in reaching the conclusion that the exercise of the 
powers enumerated in section 11 (K) by national banks would be ‘in 
contravention of state law.’”’ 

TRUST COMPANIES OF THE UNITED STATES. 

The United States Mortgage and Trust Company of New York 
City has issued its 1916 edition of ‘‘Trust Companies of the United 
States,’’ a handsomely bound volume of more than 500 pages, which 
presents detailed statements of condition, as of June 30, 1916, of 
all trust companies in the states and territories of the United States. 
The book also contains other valuable information concerning ‘trust 
companies, such as the date when each company began business, the 
par value and market value of its stock, dividend rate, names of 
New York correspondents, and the names of officers and directors. 

The compilations made up from the statements of the different 
companies disclose some extremely interesting facts. They show 
that the total resources of the trust companies of the United States, as 
of June 30, 1916, amount to $7,654,791,780, a gain of more than one 
billion, three hundred million dollars during the past year. The four 
leading states in the matter of trust company resources are New York, 
Pennsylvania, Illinois and Massachusetts. The trust companies of 
New York State alone have resources totaling two billion, six hun- 
dred million dollars. The other states named follow New York in the 
order given. 

The statistics which have been compiled in this volume indicate 
that the trust company capitalization at the present time is more 
than half a billion dollars. The deposits aggregate $6,247,570,362, an 
increase of more than two billion dollars over the amount shown on 
June 30, 1912. This also indicates an increase of more than one 
billion dollars over the amount of deposits reported one year ago. These 
figures tend to show the wonderful strength of trust companies of the 
United States at the present time and the marvellous growth which 
they have enjoyed particularly during recent years. The number of 
companies reporting in this issue of ‘Trust Companies’ is 1932. In 
the 1915 Edition the reports of 1777 trust companies were given. 

The book also contains a complete digest of state regulations affecting 
trust companies, indicating the various lines of banking business in which 
trust companies may engage in the different states, and the reserve 
which they are required to keep by law. It would be difficult, indeed, 
to say enough in praise of this valuable compilation of statistical informa- 
tion. 





THE TRUST COMPANY AS TRUSTEE UNDER 
WILL OR DEED. 


A CONTRAST BETWEEN THE TRUST COMPANY AND THE INDI- 
VIDUAL AS TRUSTEE—A REVIEW OF THE DECISIONS IN WHICH 
THE IMPERFECTIONS AND FAULTS OF THE INDI- 

VIDUAL TRUSTEE ARE BROUGHT OUT. 


By JOHN EDSON BRADY 
of the New York Bar. 


“It is time that this mode of wasting the property of infants 
and married women should be put an end to.”” These words were 
used by the Supreme Court of Pennsylvania more than fifty years 
ago in the case of Pray’s Appeal, 34 Pa. 100. The court had before it 
a trustee who had invested the trust fund, which he held for the bene- 
fit of his two married sisters, in a company to be formed for the pur- 
pose of manufacturing rosin oil under a new patent. In making the in- 
vestment the trustee was prompted by a commendable desire to 
substantially increase the fund in his hands. But his judgment was 


faulty and the venture proved a total loss. By way of defending his 
financial excursion into the oil business he showed that a number of 
successful business men of known intelligence and commercial ability 
had invested their own money in this same promising enterprise. 
One of them had even paid more than par to secure his shares of the 
company’s stock. The court decided, however, that this was far from 
sufficient to protect the trustee from personal liability. “It would 


‘ 


require a positive legislative enactment,” said the court, ‘‘to oblige us 
to recognize as legal an investment by a trustee in an unfinished 
manufactory for making oil from rosin upon an untried patent, overloaded 
with debt and really built with borrowed capital, and yet such is the case 
presented to us of the two investments made by this trustee for the 
alleged benefit of his two married sisters and their issue.”’ 

There are two great factors which operate to injure and diminish 
trust estates—mismanagement and litigation. Litigation is the natural 
consequence of mismanagement and both contribute to defeat the plans 
and intention of the creator of the trust. The chief concern of the person 
who places his property in trust, therefore, is to make such provision 
in his deed or will that his estate may, so far as possible, escape these 
forerunners of waste and loss. 

One who is about to execute a will or deed is at the outset confronted 
with the question whether he should. designate as trustee a trust 
company or some individual in whom he believes his confidence can 
properly be placed. 
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As an aid in reaching a correct solution of this problem we may turn 
to the reported decisions of our courts, those decisions in which the 
beneficiary of a trust has come into court for the purpose of charging 
an individual trustee with liability for a loss occasioned by his neglect, 
incompetence or fraud, or where it is sought to have the trustee removed 
_on grounds set forth. These are the authentic records of actual 
experiences. The witnesses are sworn and tell their stories under oath. 
The loss to the estate is shown. The circumstances which caused the 
loss are exposed. The court expounds the law and determines whether 
the trustee shall be removed and whether the trustee or the estate shall 
bear the loss. 

The number of trust estates which become entangled in litigation is 
startling. It is interesting to note the various causes which bring the 
parties into court. The following are some of the more important ones: 

Unsound investments by the trustee. 

Speculating with trust funds, including the purchase of stocks on 
margin. 

Failure to promptly invest trust funds. 

Failure to keep accurate and sufficient books and records. 

Death of the trustee or his absence from the jurisdiction. 

Attempts by the trustee to make money for himself out of his position 
of trust. 

Misappropriation of trust funds. 

Delay or neglect in taking routine steps in the settlement of the estate. 

Inattention to the affairs of the estate. 

Mingling trust funds with personal funds. 

Insolvency of the trustee. 

Ill will between the trustee and the beneficiaries or between co-trustees. 

Old age, feeble mindedness and intemperance of the trustee. 

This list makes up a severe indictment of the individual trustee. 
Looking it over it will appear that most of the causes of loss mentioned, 
in the very nature of things, could not have occurred under trust company 
management. In the following part of this article there will be taken 
up the decisions from which the above list was made. 


INVESTMENT OF TRUST FUNDS. 


One of the chief causes of loss to trust estates, managed by individ- 
ual trustees, lies in the unwise investment of the trust fund. The 
trustee is generally actuated by the best intentions, his object being to 
make a substantial return of income for those he represents, but the 
records show that he too often allows his judgment to be carried away 
by his enthusiasm for some plan of investment, more or less specula- 
tive, which is presented to him. Frequently the loss is due to the fact 
that the trustee has not had that experience in the making of invest- 
ments, necessary to insure safety. 

In the investment of trust funds the trust company is guided 
by the judgment of a number of men, men whose business it is 
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to knowhow to invest wisely and safely. The trust company is 
not out to break any records in the amount of interest it can 
earn; it has the means and facilities for knowing whether a particu- 
lar investment is safe; its judgment will not yield to the smoothest 
promoter at large. In the matter of investing trust funds it is a guar- 
anty of safety to have the investment handled by a trust company. 
The decisions which will be referred to later show that the contrary 
is often the case where the funds are invested by an individual acting as 
trustee. 

In the making of investments trustees are subject to numerous regula- 
tions. Their investment activities are frequently limited by provi- 
sions contained in the will or other instrument appointing them. In the 
absence of provision in the will or deed they are regulated by statutes 
of the state, in which they are located, and of these statutes there is a 
wide variety. Most of all they are regulated by that general rule of law, 
which requires trustees to invest the fund with intelligence and pru- 
dence. The rule is expressed differently by, different courts, but the 
general effect is that the trustee is not permitted to takechances with 
trust funds. He may not even take a risk which an ordinarily prudent 
man would take with his own money. He must take only such 
risks as would be taken by the prudent man who is acting as a 
trustee for others. This may sound a little vague, but the gist 
of it is that the courts will not tolerate anything on the part of 
the trustee which in the slightest degree suggests speculation. It all 
calls for a knowledge of investment values not usually possessed by 
the average individual. If the trustee goes beyond the limits fixed by 
law for the investment of trust funds and loses, the loss must be 
borne by him personally. The trouble here is that it often happens that 
the trustee has not the means to make good to the estate the loss which 
he has occasioned. 

It was in 1859 that the Pennsylvania Court in Pray’s Appeal, 
referred to above, observed that it was time to put an end to the 
wasting of the money of infants and women through imprudent 
investment. The decisions which follow indicate a few of the great 
variety of ways in which individual trustees have contrived to lose the 
funds placed in their care and show that there has not yet been an end 
to the reckless investment of trust moneys. One example of an ex- 
tremely improper investment of trust money is found in Trull v. Trull, 
95 Mass. 407, where an executor invested a legacy, belonging to his 
daughter, amounting to $2000, in a half interest in a patent for put- 
ting wire on corks. In this instance the legatee was permitted to re- 
cover the amount from the vendors, it appearing that they had knowledge 
that the purchase money was a trust fund. 

In the matter of Hall, 164 N. Y. 196, where the will gave the trustee 
authority to invest “in any security, real or personal, which they may 
deem for the benefit of my estate,” the trustee acting in good faith 
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invested $25,000 of the trust estate in a company engaged in the 
manufacture and sale of umbrellas. The company failed and about 
two-thirds of the investment was lost, for which the trustees were held 
personally liable. This decision called forth the following remark 
from the court: “Surely there is a mean between a government 
bond and the stock of an Alaska gold mine, and the fact that a 
trustee is not limited to the one does not authorize him to invest in the 
other.” 

A brokerage business was the proposition in which a trust fund of 
$180,000 was invested, as appears in the Matter of Myers, 131 
N. Y. 409, 30 N. E. Rep. 135. One of the trustees, who was also a 
partner in the brokerage firm, testified that he regarded the indebted- 
ness of the’firm to the estate as a call loan, and that the estate had been 
allowed interest at two per cent, which was the prevailing rate for call 
loans. “It is scarcely conceivable,” said the court, in passing upon this 
transaction, “‘that circumstances could exist in any case, which would 
render lawful a call loan of trust funds to stock brokers.’’ In Penn v. 
Fogler, 182 Ill. 76,55 S. E. Rep. 192, a trustee invested the funds 
in his hands in a private banking business in which he was inter- 
ested; and in Loud v. Winchester, 64 Mich. 23, 30 N. W. Rep. 896, 
the trustee engaged in the business of discounting bills with the moneys 
of the estate. In each instance the action of the trustee called forth 
the censure of the court. 

Real estate investments sometimes turn out unfortunately for the 
trust estate. In Wieters v. Hart, 67 N. J. Eq., 507, 63 Atl. Rep. 241, 
the trustee invested about one-half of the trust fund in a farm. The 
farm proved to be a failure as a business venture, and in a short time 
the balance of the trust fund had been used up in improvements and 
in operating expenses, and later it became necessary to mortgage the 
farm in order to raise money with which to continue its operation. In 
this action the trustee was held personally liable to the beneficiary. 
Matter of Harmon’s Estate, 45 N. Y. App. Div. 196, 61 N. Y. Supp. 50, 
was another disappointing real estate speculation on the part of 
the trustee. It appeared that the trustee here sold Michigan Central 
bonds for the purpose of investing the proceeds in a venture he had 
in unimproved real estate in the suburbs of Denver, Colorado. 

The stock market has even proved a lure to trustees holding the money 
of other people for investment. The trustee who figured in the case of 
English v. McIntyre, 29 N. Y. App. Div. 439, 51 N. Y. Supp. 697, held 
securities worth about $50,000 in trust for his children. He saw fit to 
enter into a series of stock speculations with a firm of brokers, and accord- 
ingly opened an account in his name as trustee. From time to time he 
delivered portions of the securities to the brokers, and in the course of 
events the account absorbed the entire trust estate. Between the trustee 
on the one hand and the brokers on the other, the trust estate completely 
vanished, and the trustee became entirely insolvent. This action was 
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brought by the beneficiaries against the brokers and it was held that 
the brokers were liable. 

Another stock market transaction on the part of a trustee is found in 
Matter of Hirsch’s Estate, 169 N. Y. App. Div. 367, 101 N. Y. Supp. 
893. It appeared that the testator died in 1901, leaving substantially 
all of his estate to his executors in trust for certain purposes specified in 
the will. He named his widow and one Jones as executors and trustees. 
It appeared that prior to his death the testator had purchased a large 
amount of stock through various brokers on margin. After his death 
the stocks declined in value and Jones deposited the sum of $71,000, 
part of which he had borrowed as trustee, with the brokers as additional 
margin in order that he might continue to carry the stock. The stock 
was finally closed out at a loss to the estate of more than $50,000. In 
this proceeding which was brought to have Jones removed as trustee, he 
tried to justify the use which he had made of the estate’s money under 
a provision of the will which authorized the trustees to invest the funds 
of the estate, ‘‘in any securities or other forms of investment which they, 
in their discretion, shall deem proper or advisable, irrespective of the 
law governing investments by executors and trustees.”’ But this clause, 
the court said, authorized an “‘investment’”’ in the discretion of the trus- 
tees; it did not authorize a pure speculation, even if that speculation 
was a mere continuation of what the testator had begun during his life- 
time. This speculation with the estate’s money was one of the grounds 
on which the trustee was removed. 

A wrongful and not uncommon practice on the part of individual 
trustees is to mingle the funds of the trust estate with their own money. 
The courts have never dealt very leniently with trustees who have been 
brought before them and who have not been able to show that the trust 
account was kept separately. In New York it has recently been made a 
misdemeanor for a trustee to get the trust money mixed up with his own. 

In a Massachusetts case the trustee was the son of the testator and 
ather of the beneficiaries of the trust. The will authorized him to pay 
the income to the beneficiaries from time to time “‘as he shall think best,”’ 
and exempted him from giving a bond. He mingled the trust fund with 
his own money and made investments in such manner that he could not 
tell just how the trust money was invested. He was removed, it being 
observed by the court: ‘‘This is a clear case. It is one of the primary 
duties of a trustee to keep the funds of the trust separate from his private 
funds and not, by mingling them together, to expose the trust funds to 
the risks to which his own property may become liable,’’ Sparhawk v. 
Sparhawk, 114 Mass. 356. 


THE COSTLY EFFECTS OF FAMILY DISSENSION. 


In appointing a trustee the human element must be taken into con- 
sideration. The appointment of an individual is often tempting fate, 
for it is a prolific source of family dissension, whether the party appointed 
be a member of the family or an outsider. The fact that an individual 
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has the right to control property, the beneficial title to which belongs to 
others, is in itself sufficient to give rise to the first slight misunderstand- 
ing. The breach widens and often develops into a genuine family squabble, 
the trustee and his following on one side and the rest of the family on the 
other. The parties adopt the only course through which they can hope 
to gain satisfaction for their grievances, real or imaginary, and take 
their trouble to court. If there has been mismanagement or bad faith 
on the part of the trustee he may be removed; if not, the parties are 
left where they were in the first place, except that they have a number of 
bills for attorneys’ fees and other expenses hanging over them. This is 
one of the unfortunate situations which the appointment of a trust com- 
pany tends to obviate. The trust company will not, in fact cannot, 
take sides with any member of the family to the displeasure or detriment 
of the others. It has no eccentricities of character and cannot indulge 
in those disagreeable personalities, which so often lead to the first 
misunderstanding. The officer or employee of the company who would 
engage in anything of the sort would not hold his position long. It is 
not possible for anyone connected with the estate to incur the hostility 
or enmity of the trust company; as a matter of course it must treat all 
with impartiality. The appointment of a trust company as trustee is 
undoubtedly an insurance against the costly consequences of family 
disagreements. 

Clashes between individual trustees and the beneficiaries of the trust 
are so common that the courts have laid down specific rules regulating 
the removal of the trustee in such cases. 

A case known as Neafie’s Estate, 199 Pa. St. 307, 49 Atl. Rep. 129, 
is illustrative of the difficulties based on personal grounds, which some- 
times arise between trustee and beneficiary. The testator died in 
1898, leaving a large estate, his personal property alone amounting 
to about one million dollars. In his will he named his widow and a close 
business associate as trustees. The widow later resigned and the business 
associate was left in sole charge. A large portion of the estate was 
placed in trust for the testator’s daughter. Within a comparatively 
short time after the testator’s death the daughter filed in court a petition 
asking for the removal of the trustee and for the appointment of the 
Girard Trust Company of Philadelphia in his stead. The grounds which 
she gave for his removal were that her feeling toward him was so un- 
friendly that she could not personally transact business with him and 
was put to the expense of retaining counsel whenever she wished to deal 
with him in any matter pertaining to the estate. There was no evidence 
whatever of any mismanagement on the part of the trustee. The court 
determined that the unfriendliness was due to her own nervousness and 
irritability and that her aversion to the trustee was due primarily to 
his appointment as trustee to the exclusion of herself and her husband. 
It was accordingly decreed that the trustee should not be removed. 

For some reason it seems that when several persons have an interest 
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in certain property and one of the number is given control, in the form 
of a trusteeship, the foundation of a law suit is frequently laid. 

In Maydwell v. Maydwell, Tenn., 185 S. W. 712, the testator left a 
portion of his estate in trust for his daughter, naming his wife as trustee. 
This was a proceeding instituted by the daughter to have her mother 
removed as trustee and a new trustee substituted. The proof showed 
that the trustee was a woman of excellent business judgment, that she 
was diligent in managing the estate and by her efforts had greatly en- 
hanced its value. 

But, on the other hand it appeared that relations between the trustee 
and her daughter had been unfriendly for several years and that they 
had become involved in litigation three times about the management of 
the trust estate. In the opinion it wassaid: ‘A personal trust cannot be 
satisfactorily administered where the relations between the parties are 
hostile. Unless a new trustee is appointed the antagonism between 
mother and daughter will result in wasting the estate in litigation, if 
we are to judge by the conduct of these parties in the past.” 

A disagreement over a trivial matter is often sufficient to send the 
parties to court, there to seek at the expense of the estate satisfaction 
for their alleged grievances. In Matter of Waterman, 112 App. Div. 
313, 98 N. Y. Supp. 583, the testator appointed three executors, his son, 
his daughter and a man who for years had been his personal counsel. 
The executrix insisted on bringing her son to all meetings of the executors 
and, because of the offensive conduct of the son, the two executors refused 
to transact any business pertaining to the estate in his presence. The 
executrix thereupon came into court and asked that the two executors 
be removed from office. The count refused to remove the executors. The 
denial of her whim in bringing her son to executors’ meetings was not 
sufficient ground for removal. 

The introduction of a new member into a family by marriage is often 
the cause, direct or indirect, of the starting of hostilities. This is illus- 
trated in the case of Gartside v. Gartside 113 Mo. 348, 20 S. W. 669. 
Here the testator died in 1876, leaving an estate valued at nearly 
$800,000. He was survived by a widow, two sons and four daughters. 
The bulk of the estate consisted of an incorporated coal mine all of the 
shares of which passed under the will. One of the sons was named as 
trustee. He was the defendant in this action which was an application 
for his removal on the ground that he was unfriendly and hostile toward 
the interests of the complaining beneficiaries. The defendant trustee 
claimed that the trouble grew out of the meddlesome interference of the 
husband of one of his sisters. ‘Be that asit may,” said the court, “‘it is 
evident that the family is divided into two extremely hostile factions, 
the mother, one sister and a brother constituting one faction under the 
leadership of the defendant and the other three sisters constituting the 
other faction under the leadership of Joseph A. Duffy, the husband of 
one of them.”’ It appeared that the side of the house commanded by the 
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defendant owned a majority of the coal mine stock and was therefore 
able to name the directorate of the company and control the other 
matters pertaining to the business. The stock which he held as trustee 
for his sisters was not voted at all. The defendant refused to give the 
minority side of the house any information with regard to the affairs of 
the company. He elected himself president and treasurer and fixed his 
own salary. He sold property of the company and invested the proceeds 
according to his own judgment without regard to the provision of the 
will. The court decided that this was a case where the interests of the 
estate would be promoted by the removal of the trustee. 

The case of McKenna v. O’Connell, 84 Misc. 582, 147 N. Y. Supp. 922, 
involved a proceeding by two trustees under a declaration of trust to 
remove a third trustee. The trust property consisted of stock in a large 
manufacturing corporation. The evidence showed that the trustees and 
beneficiaries were divided into two hostile factions, each faction being 
under the leadership and apparent control of the husband of one of the 
trustees. Things came to such a pass from want of co-operation on part 
of trustees that it was impossible to vote the stock. One reason for the 
trouble was that the husband of the defendant trustee was president of 
the corporation, and the two other trustees desired to remove him from 
office. It appeared that the corporation was being capably managed 
and there appeared no reason sufficient to justify a removal of the trustee, 
except that the evidence described a condition perilous to the trust 
estate, brought about by the inability of the trustees to agree on any- 
thing. 

“The state of m'nd existing between these two bodies of hostile inter- 
ests,’’ said the court, “is one of extreme animosity, distrust or personal 
dislike, and it is evident that any appointment made at the suggestion 
of one of these interests will meet with bitterest opposition at the hands 
of the other.’’ The court decided that for the preservation of the trust 
estate and the protection of the interests of the infant beneficiaries, it 
would be necessary to remove all three of the trustees and to appoint 
other disinterested persons, representing neither of the antagonistic fac- 
tions in their stead. 

Above all a trustee should be absolutely impartial and treat all of the 
beneficiaries with equal fairness. The individual trustee sometimes finds 
it difficult to act with entire impartiality and his failure in this regard 
has in various cases been the cause of his removal from office. In Jones 
v. Jones, 30 N. Y. Supp. 177, the trustee was vested by the provisions 
of the will with discretion as to the amount of principal or interest that 
should be paid over to the three beneficiaries. She withheld all income 
from one of the beneficiaries because his marriage displeased her. It 
appeared that there was no sensible ground upon which an objection 
to the marriage could be based. She withheld all income from another 
of the beneficiaries because of a disagreement with the mother of the 
beneficiary with regard to his schooling and residence. The mother 
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desired to keep her son with her and to send him to schools of her selec- 
tion. The trustee wanted him sent away to school with a tutor and be- 
cause her wishes in this regard were ignored she withheld all income. 
It was held that such conduct on the part of the trustee amounted to an 
abuse of discretion which would warrant her removal by the court. 

In another case of this kind, Matter of McKeon, 37 Misc. 658, 76 N. Y. 
Supp. 312, the will left three houses, each one in trust for certain grand- 
children. The trustee kept no trust bank accounts, nor did he keep 
separate accounts of the different trusts. It appeared that he had a 
special liking for one of the infants and to this infant the trustee paid 
more than the actual income of the trust in his favor, while to the other 
infants he paid nothing. Furthermore he permitted taxes to accumulate 
on the property for several years. For these acts he was removed as 
trustee. 

Sometimes dissension arises between co-trustees and then the parties 
have to go to court to find out which of the trustees, if any, is to be 
removed. This was the situation in Quackenbos v. Southwick, 41 N. Y. 
117, where the two trustees were unable to agree as to the terms of sale 
of certain real estate entrusted to them by a will, and therefore, could not 
cooperate in closing the estate beneficially to those interested. The court 
decided that it was its duty to remove one of them and accordingly 
removed the one on which the majority of those interested concurred. 


ABSENCE, RESIGNATION, INCAPACITY AND DEATH OF TRUSTEE. 


The average person does not fully realize the advantage in having 
a trustee which cannot die, become incapacitated, or depart from the 
jurisdiction. An individual is subject to these uncertainties of life. 
The trust company is not. An individual trustee is often impelled to 
resign his position of trust in order to devote himself to his own personal 
interests. It is different where a trust company is trustee. It loses 
rather than gains by resigning. 

It is perfectly clear that an estate is thrown into confusion and fre- 
quently subjected to expense whenever it becomes necessary to appoint 
a new trustee. Cases where this contingency occurs are so common that 
statutes of the different states provide the manner in which a successor 
shall be appointed in the event of the trustee’s absence, resignation or 
incapacity. 

It is frequently attempted to avoid the possibility of leaving the estate 
without a trustee by naming several trustees in the deed or will. This 
plan, however, is not always effective. In Delaney v. McCormack, 
88 N. Y. 174, the will named three executors and trustees, and it appears 
from the decision that all three of them died before the execution of the 
trust created by will. 

When the office of trustee becomes vacant by reason of death, resigna- 
tion or removal, it is not always merely a question of securing a new trus- 
tee. Complicated questions of law affecting the estate frequently arise, 
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and it is often necessary to take them to court for adjudication. This is 
illustrated in the case of Reichert v. Missouri and Illinois Coal Company, 
231 Ill. 238, 83 N. E. Rep. 166. The deed creating the trust involved 
in this case provided for the manner in which a successor should be 
appointed, in the event that either of the two trustees should die, go 
abroad, resign or become incapacitated. Before the trust was executed 
one of the trustees died, and the other resigned. Successors were appoint- 
ed in accordance with the provisions of the trust deed. Later it became 
necessary for the new trustees to bring action to recover money belonging 
to the estate. The defendants raised an objection on the ground that 
there had been no conveyance of title from the retiring trustee, and the 
heirs of the deceased trustee to the new trustees. The case had to be 
carried to the Supreme Court of Illinois, in order to find out whether or 
not the new trustees had authority to act without such conveyance. 

In the matter of Ziegler, 154 N. Y. Supp. 652, a dispute arose as to the 
commissions to which the estate of one of the trustees was entitled upon 
his death. It seems that the late William J. Gaynor was named as one of 
the three executors and trustees under the will of William Ziegler, who 
died in May, 1905. Mr. Gaynor died in September, 1913, whereupon 
there was litigated the question as to the amount of commissions proper!y 
payable to the Gaynor estate. 

The trouble in Royce v. Adams, 123 N. Y. 402, arose because several 
executors and trustees named in the will all resigned. The New York 
code provides for the manner in which a successor shall be appointed in 
the event of the death or resignation of a sole testamentary trustee. 
The parties had to go to court to find out whether or not this provision 
applied to a case where several trustees all died or resigned. It was held 
that the section applied. 

A change of residence was partly responsible for the removal of a 
trustee in the case of Barkley Cemetery Association v. McCune, 119 Mo. 
Appeals, 349, 95 S. W. Rep. 295. Here, the trustee of a charitable asso- 
ciation located at New London, Mo., removed to Bowling Green, 25 miles 
distant. After his removal he gave practically no attention to the 
administration of the trust fund, although he retained as commission 
two per cent per annum on the capital of the trust fund, the commission 
amounting to about $4,000 per year. It appeared that the work of 
administering the trust fund was done by a New London bank without 
charge. The court referred to the trustee’s commission as ‘‘so grossly 
excessive as to shock the moral sense * * * * in fact a misappro- 
priation of the trust fund,’”’ and in removing him from office said: “He 
has either failed to appreciate the spirit of the charity, or else his self 
interest has outweighed any consideration of the beneficient purpose 
of the donor, and with an eye apparently single to making a profit for 
himself, he has handled this trust fund mostly through the labor and 
attention of others to whom he has not paid or promised to pay any- 
thing.”’ 

Those mentioned above are not the only means by which the office of 
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trustee when held by an individual may become vacant. In the matter 
of Cady, 36 Hun (N. Y.) 122, it was found that at one time the trustee 
had been a man of means, but that for several years he “‘had been in the 
habit of using intoxicating liquors, occasionally becoming intoxicated 
thereby,” and that later ‘‘such use became much more frequent than 
theretofore, so that the greater part of the time he was under the decided 
influence of intoxicating liquors, sometimes indulging in protracted 
sprees and ending in delirium tremens.”’ The trustee was removed. 
And in Bayles v. Staats, 5 New Jersey Equity, 513, the trustee was 
also removed on the ground that he had become unfit to manage the 
estate from long-continued intemperance. One witness testified that 
he had known the trustee for nearly 32 years and that “for the last 22 
years he had seldom or never seen him sober.”” In the matter of Wads- 
worth, 2 Barb. Ch. (N. Y.) 381, a trustee was removed because of the fact 
that after assuming the duties of his office he became mentally unsound. 


KEEPING ACCURATE BOOKS. 


No one can dispute the statement that the trustee should keep an ac- 
cruate record of every transaction which in any way involves or affects 
the trust. He should at all times be able to give a detailed account of 
the condition of the trust. Now it is essential to the operation of a trust 
company that it maintain a most thorough system of bookkeeping. One 
of the most important operating expenses of a banking institution is its 
bookkeeping department. A bank can no more operate without a com- 
pletely organized system of bookkeeping than a railroad can operate 
without coal. It must be and is at all times in a position to render a 
statement of account to any person with whom it transacts business. The 
individual, however, is not under the same necessity of keeping an elabor- 
ate set of books, and as a matter of fact his records of his financial transac- 
tions are not always what they should be. In the decisions of the courts 
we find instances where trustees have been censured or punished by 
removal for their failure to properly record their dealings with the trust 
fund. 

Such an instance is found in the case of Gaston v. Hayden 98 Mo. App. 
683, 73 S. W. Rep. 938. It appeared that the trustee of a $10,000 
fund was the uncle of the beneficiaries. He invested the fund by loaning 
it on notes and securities payable to himself individually. Whenever he 
collected any money belonging to the trust he deposited it in his individ- 
ual name, making no record of any sort, indicating the expenses or 
amount of the trust fund. 

Upon application being made this trustee was removed from office, 
and in removing him the court said: ‘A more unbusinesslike method of 
handling the fund could not well be imagined. Ifa call had been made 
upon him by the beneficiaries or those representing them, to produce for 
inspection the books, documents and papers relating to the fund, the 
call would have been futile.”’ 

In another case, Smith v. Robinson, N. J., 90 Atl. Rep. 1063, it also 
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appeared that the trustee kept no separate account of the trust fund. 
When called upon to file an account he made up the account from 7 or 8 
small books, which contained mostly memoranda relating to his personal 
affairs. The trust fund entries in the books consisted of initials and 
abbreviations, in such form as to be wholly unintelligible without explan- 
ation, and it appears no explanation was forthcoming. 

In another instance the trustee made an advance out of the trust fund 
to a person who was conducting a business connected with the trust 
without making any investigation as to the disposition of the money. 
Part of the money it seems was spent in an unauthorized manner and 
was not accounted for. In this instance the trustee was penalized for 
his neglect to keep accurate records by being held personally liable for 
the money which was accounted for. In the opinion it was said: ‘‘When 
the fact that the trustee was derelict in his duty is established the court 
will not be too nice in saving him from the consequences of his negligence. 
This is especially so when the exact amount chargeable to him depends 
upon the examination of inaccurately kept accounts of his agent’s dis- 
bursements.’”’ Steward v. Traverse City State Bank, Mich. 153 N. W. 
Rep. 793. 


TRUSTEE USING ESTATE FOR HIS OWN BENEFIT. 


There are cases in which individual trustees have been called to account 
on the charge that they have used the trust estate for their own per- 


sonal benefit. Lister v. Weeks, 60 N. J. Eq. 215, 46 Atl. Rep. 558, is 
an illustration. The testator died in 1898, leaving a personal estate 
valued at $1,200,000 and a large amount of real estate. Among other 
things he owned 3,544 shares in a chemical works, a concern engaged in 
the manufacture of fertilizer. He made the defendant, Weeks, his trustee 
and in his will directed that his interest in the chemical works remain in the 
trustee’s handsintrust for his son and daughter. At the first annual 
stockholder’s meeting after the testator’s death Weeks had himself elected 
a director of the company and caused a by-law to be passed authoriz- 
ing the directors for cause, to suspend any officer or director, except 
the president, and elect some one to fill the vacancy. As soon as the 
stockholders’ meeting adjourned a meeting of the directors was called 
and at this meeting the trustee was elected president of the company, 
the place which the testator had occupied prior to his death. At this 
meeting he voted an increase of $1000 each to two of the officers and 
alloted to himself $10,000 a year salary as president. This was $2,000 
more than the salary paid to the testator, who was a practical man of great 
experience. Weeks on the other hand had no practical knowledge of the 
business and knew that he neither would nor could render an equivalent 
in service for the salary he was to receive. 

In sending the first dividend checks to the beneficiaries of the trust, 
he did not wait to have the orphan’s court fix the amount of his com- 
pensation but deducted what he called “‘my commission of 5%,’’ amount- 
ing to $2,275.84. 
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The most serious charge against him was that he later attempted to 
dispose of the stock held by him as trustee at $200 a share to a com- 
bination of various fertilizer works that was being organized. He took 
this important step without consulting any of the parties in interest. 
Upon the refusal of the treasurer of the company to sign a stock certificate 
issued in the name of the purchaser the trustee removed him from 
office under the by-law above referred to and elected a new treasurer 
who signed the certificate. It became necessary to resort to court 
proceedings to enjoin this transfer. It was decided that Mr. Weeks 
could not be retained as trustee and he was forthwith removed. 

A case involving a somewhat similar situation is Matter of Hirsch’s 
Estate, 116 A. D. 367, 101 N. Y. Supp. 983. It appeared that among 
the assets of the Hirsch estate were 1882 shares of stock in a torporation 
out of a total issue of 2500 shares. The testator appointed his widow 
and one Jones trustees of the trusts provided for in his will. Jones, 
by virtue of the control of stock held by him as executor and trustee 
elected the board of directors and then had them elect him president 
of the corporation. He then permitted them to vote him a salary as 
president of $12,000 a year. He also acted as counsel for the corpora- 
tion and for this he received $1200 a year. It was held that, assuming 
that the services which he rendered the company were reasonably worth 
the amount which he received, nevertheless he was using his position 
of trust in a manner which resulted in personal advantage to himself 
and brought himself into active antagonism with the beneficiaries of 
the estate. He was relieved of the duties of his office. 

In Matter of Randolph, 134 N. Y. Supp. 1117, the trustee loaned 
nearly four-fifths of the trust fund in his hands to his wife, taking as 
security a bond secured by first mortgage on real estate belonging to 
her. The amount loaned equalled 70% of the value of the real estate. 
The law in New York requires that the property be worth 50% more 
than the loan. The court said this was a case where “the trustee is 
likely to be in a conflicting position and to be tossed about between a 
desire to do his duty and a natural desire to be lenient and considerate 
of the debtor. Such a position for a trustee is manifestly an improper 
one.’ The objections urged in behalf of the beneficiaries were sustained. 

In Harvey v. Schwettman, Mo., 180 S.W. Rep. 413, one of two trustees 
under a will left the state of Missouri, where the trust estate was sit- 
uated, and went to Texas where he engaged in business. He took with 
him $1200 belonging to the trust estate, which he apparently used as 
his own money, and his co-trustee acquiesced in this conduct. The bene- 
ficiaries of the trust applied in January, 1913, to the court for an order 
directing the trustees to file an account. It was not until March, 1915, 
more than two years later, that they succeeded in getting a proper 
account filed. Each of the trustees demanded compensation at the rate 
of $150 a year for the 14 years during which they. had control of the 
estate. They were both removed, the one who had gone to Texas 
was allowed no compensation and the other was granted $75 per year. 
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Upon appeal the Kansas City Court of Appeals said that the lower court 
would have been justified in disallowing the entire claim for compensation. 


PURCHASE OF TRUST PROPERTY BY TRUSTEE. 


Instances are frequent where an individual holding property in trust 
has formed such an attachment for the property that he has purchased 
it for himself; that is to say, he sells it as trustee to-himself as an indivi- 
dual. And so there is a long line of decisions involving the right of a 
trustee to purchase the property, which is the subject of the trust. 
The rule is, and it is one of the most familiar doctrines of the law, that 
a trustee cannot purchase from himself or at his own sale. The law 
does not stop to inquire into the fairness of the sale or the adequacy 
of the price, but disapproves on the ground that the transaction involves 
a conflict between the self interest and integrity of the trustee. 

We find an example of trustees attempting to purchase the subject 
matter of the trust in the case of Jenkins v. Hammerslag, 28 N. Y. 
App. Div. 209, 56 N. Y. Supp. 534. In this case the trustees of certain 
brewery stock conceived the idea of gaining control of the brewery 
themselves. Having been advised that, being trustees, they could not 
legally acquire title to the stock, one of their number resigned so as to 
be qualified to purchase the shares at a sale, which they had arranged to 
hold. At least he attempted to resign, for, of course, he could not 
under such circumstances resign without an order of the court, or the 
consent of all the beneficiaries. The sale of the stock was advertised 
in an inconspicuous way, and this trustee bought it at 10c on the dollar 
for the benefit of himself and his co-trustees. The sale was set aside, 
the court saying, “It would indeed be a sad commentary upon the exer- 
cise of the equitable power of the court if the acts of these trustees 
should be approved or the sale be permitted to stand.” 

In Scottish American Mortgage Co. v. Clowney, 70 S. C. 229, 49 
S. E. Rep. 569, the trustee sold the trust property to his wife, and it 
was held that the beneficiaries could, at their option, have the sale set 
aside. 


THE TRUSTEE’S RESPONSIBILITY 


In deciding between an individual and a corporate trustee the person 
who creates the trust, whether by deed or will, should give consideration 
to the responsibility he is placing upon the party designated as trustee. 
He is asking him to assume for an indefinite period of time the serious 
duties of an office of trust. He is giving to his protection property, to the 
safeguarding of which the law requires him to give greater care than he 
would naturally give to the property if it were his own. He is calling 
upon the trustee to exercise skill and judgment in investing the funds 
of the estate. He is asking the trustee to be generous with his time, 
patient with complaints he may receive; he is asking him to exhibit in- 
dustry and frugality and, in fact, to show practically ever human virtue. 
If the trustee fails to live up to the many duties of his office, whether his 
failure willful or careless or due merely to poor judgment, he may be 
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removed from office, or even subjected to the severer penalty of being 
held personally liable in damages. And for all this the trustee receives a 
commission, which in the case of the average individual, qualified to 
perform the duties‘of an office of this kind, is totally inadequate. 

A trust company, on the other hand, is in the business of managing 
estates. A portion of its force is organized for the purpose of doing this 
kind of work. It can, therefore, administer the affairs of the estate with 
greater economy and facility and with much less expenditure of time. 
It considers itself properly remunerated by the fees which the law allows 
to trustees. 

A trustee may be held personally responsible for an investment of 
trust funds which goes wrong, even though he acted in the best of faith 
and apparently for the best interests of the estate. Dickinson’s Case, 
152 Mass. 184, tells of a trustee who was held personally liable for a loss, 
resulting from an investment, and indicates how strictly the courts en- 
force the rule of personal liability against trustees. In 1881 this trustee, 
who had been appointed under a deed of trust invested about $6000 of 
the trust fund in stock of the Union Pacific Railroad Company, buying 
some shares at $119 and others later at $123. Before making the pur- 
chase he sought the advice of several other persons, whose judgment he 
held in esteem, and was told that it was a safe and prudent investment. 
It appeared that he also bought more than double this amount of Union 
Pacific stock for himself and a sister, and for a college of which he was 
treasurer. The trustee was held personally liable for the loss on the 
shares purchased at $123. The investment was considered an improper 
one for trust funds by the court, because in 1881 the Union Pacific Rail- 
road ran through a new, comparatively unsettled country, had been 
built at enormous expense, was heavily indebted, and because its con- 
tinued prosperity depended upon circumstances which could not be 
predicted. 

A trustee may also make himself personally liable through a failure 
to observe certain legal technicalities, as, for instance, where he ex- 
ecutes a contract, entered into on behalf of the estate, in improper 
form. In Philip Carey Co. v. Pingree, Mass. 111 N. E. Rep. 857, the 
defendants were trustees of the ‘‘Melrose Real Estate Trust.”” This was 
an action against them individually for work and material furnished. 
They contended that they were not liable because the work and material 
was furnished to the trust estate, and that they signed the contract not 
as individuals but as trustees. It appeared that each of the defendants 
wrote the word “‘trustee”’ after his signature. It was held that they were 
nevertheless personally liable on the contract. The word “‘trustee’’ is 
merely descriptive in such case. If the trustee wishes to escape personal 
liability he must expressly stipulate that he is not to be personally re- 
sponsible, but that the other party is to look solely to the trust estate. 
In Carr v. Leahy, 217 Mass. 438, 105 N. E. Rep. 445, a trustee was held 
personally liable for $4080 on a guaranty which he signed as trustee. 

Where there are two or more trustees one of them, though entirely 
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innocent of any wrongdoing, is frequently held responsible for the mis- 
deeds of his co-trustee. In the Matter of Mallon’s Estate, 38 Misc. 27, 
76 N. Y. Supp. 879, a proceeding to remove two trustees one was re- 
moved on the ground of gross mismanagement. The other trustee pro- 
tested that he should not be removed, his contention being that in good 
faith he had left the entire management of the estate in the hands of 
his co-trustee and had no knowledge of the latter’s mismanagement. 
This contention was answered by the court in the following words: 
“The position of an executor is one of great trust and confidence and is a 
thankless one. The persons accepting it generally do so out of respect to 
the wishes and from friendship for those who are dead, by whom they 
have been nominated under the belief that such friendship will prompt 
them to look after the business interests of those who are left helpless to 
take care of themselves. Therefore an executor should not be a mere 
puppet or figurehead. If the burdens of the position are too great, or if 
he does not wish to assume the responsibility and the duties connected 
with it, it is his power and privilege to refuse to serve. 

The decisions which have been referred to in this article bring out the 
shortcomings of individual trustees. It is not to be supposed of course, 
that every individual will disclose the same failings. But is nevertheless 
quite clear that the individual is subject to certain infirmities from which 
the trust company is free. 

The trust company will not make unsound investments nor speculate 
with trust funds under its control. In the first place it has the experience 
and knowledge which enable it to select investments that are sound. 
In the second piace the judgment of no one man controls; the investment 
of trust funds is left in the hands of a board or committee. The estate 
receives the benefit of the joint judgment and combined knowledge of the 
members of the committee. 

The trust company cannot remove te another state or country; it 
cannot even go away on vacation or on an extended business trip and 
neglect for the time being the affairs of the estate. It cannot become 
incapacitated from old age or from any other cause. And above all it 
cannot die and leave the estate in an involved and confused condition. 

The trust company would hardly succumb to the various temptations 
which beset the individual and at tirnes cause him to use the estate for 
his own personal advantage or to administer the estate in an impartial 
or unfairmanner. It cannot quarrel with those interested in the estate 
on personal grounds or engage in those disputes over trivial matters, which 
so often bring the parties into court at the expense of the estate. 

These and many other reasons recommend the trust company as 
trustee. Clearly the appointment of a trust company is an insurance 
against unnecessary and costly litigation which, as the decisions referred 
to above bring out, so often attends the administration of a trust estate 
by an individual. 
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TRUST COMPANIES. (Continued.) 


TENDENCY TO OBLITERATE DISTINCTION BETWEEN TRUST 
COMPANIES AND BANKS. 

There would seem to be a decided tendency to obliterate the distinction 
between a trust company and a bank of deposit and discount. A trust 
company, established to meet the needs of a community, in addition to 
its fiduciary functions, added those of deposit. This was a natural growth. 
The trust company, having considerable trust business, paid to fiduci- 
aries at stated times income from trust funds. These fiduciaries naturally 
wished to deposit these sums with an institution they knew, and the 
trust company, as an accommodation, received the funds on deposit. 
Where there has been a normal development of a trust company, it will 
be seen that in the beginning the majority of deposits it had were of 
small amounts and arose in this way. In fact, there are a number of 


trust companies now existing in the United States all of the deposits in 
which are of this type. As time goes on, these companies probably will 
develop into taking and soliciting deposits from the entire community, 
just as banks do and just as trust companies, which have developed 
faster, now do. 


DEVELOPMENT OF LOANS ON COLLATERAL. 

It was also natural that trust companies, which from time to time were 
making investments of funds for their clients, should be called on by 
these clients to make loans based on such investments as collateral 
security. Thus developed the many loans on collateral carried by trust 
companies. In a number of States, trust companies could not make a 
commercial loan, but in theory, at least, in lieu of granting the depositor 
this accommodation, they paid him interest on his deposit. A man, 
because he was a customer of a bank of deposit and discount, expected 
to be able to borrow sufficient for his business needs; the depositor of a 
trust company, on the other hand, receiving interest on his current 
account, as a matter of right, could not borrow for his business needs, 
but, could only borrow when he had the proper collateral. The law pro- 
hibited them from discounting notes for customers, but it was not long 
before trust companies got around this by the fiction of purchasing the 
paper, made by customers, for investment. 

DISCOUNTING FOR CUSTOMERS. 

The next step in the development, in some of the States, was for the 
laws to be changed so that they could rediscount paper for customers 
without the fiction of purchasing it for investment. This type of de- 
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velopment is clearly shown by the statutes of one of our States. Up to 
the time of the meeting of the Legislature in 1915, if Missouri trust 
companies ever held commercial paper, they did so by purchase under 
the statute giving them the right “‘to buy and sell all kinds of Government, 
State, municipal and other bonds, and all kinds of negotiable and non- 
negotiable paper, stocks or other investment securities.”” However, in 
1915, this law was changed, giving trust companies the right “to dis- 
count and negotiate promissory notes, drafts, bills of exchange and 
other evidences of debt; buy and sell coin and bullion, and loan money 
upon real estate or personal property, and upon collateral or personal 
security, at a rate of interest not exceeding that allowed by law.” 


SOME TRUST COMPANIES PERFORM FULL BANKING FUNCTIONS. 

In brief, the tendency has always been for the trust company to de- 
velop the business of deposit and discount, similar to that of the banks, 
and in some communities today, in addition to the trust company 
powers, they have taken on practically the full functions of a bank. 
The attitude of the trust companies has been that banking functions 
are incidental to the business of a trust company, and their steady 
development would seem to indicate that they have proved their point. 
In doing this, it would seem that they have put a new construction on 
those powers which heretofore have been held to be incidental to bank- 
ing, considerably enlarging them, so that by section 11, subsection K, 
of the Federal Reserve Act, national banks, under certain conditions, 
are given the right to act as trustee, executor, administrator, and regis- 
trar of stocks and bonds. The consequence is that, today, the trust 
company has developed into a bank and the bank has developed into a 
trust company, so that we may find, side by side in the same community, 
a trust company with banking powers and a national bank with trust 
company powers. The trust companies, of course, are handling the bulk 
of the trust business, because they have been much longer in existence. 
But there is every reason to believe that National banks, which exercise 
the rights they may under the Federal Reserve Act, will in time develop 
as large a trust business as they care to have. 


PROTEST OF TRUST COMPANIES AGAINST NATIONAL BANKS 
EXERCISING FIDUCIARY FUNCTIONS. 

However, trust companies organized under State charters are not 
going to allow National banks to assume fiduciary powers without pro- 
test. Subsection K of Section 11 of the Federal Reserve Act, above 
referred to, gives to the Federal Reserve Board the right “‘to grant by 
special permit to national banks applying therefor, when not in contra- 
vention of State or local law, the right to act as trustee, executor, ad- 
ministrator, or registrar of stocks and bonds under such rules and regula- 
tions, as the said board may prescribe.”’ In both Illinois and Michigan, 
attacks have been made on this section, both on the ground that it is 
unconstitutional and on the ground that it is in contravention of State 
laws. In “People of the State of Illinois, ex rel First National Bank of 
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Joliet, vs. James J. Brady, Auditor of Public Accounts,” (110 N. E. 
864 Ill.), a writ of mandamus was denied, both on the ground that this 
section was unconstitutional and on the ground that to permit national 
banks to act in a fiduciary capacity was in contravention of the laws of 


that State. 
RESULT OF PROTEST IN MICHIGAN. 


The latest decision in regard to this matter was rendered on September 
26, 1916, by the Supreme Court of the State of Michigan, in the case of 
“Grant Fellows, Attorney General of the State of Michigan, on the 
relation of Union Trust Company, Detroit Trust Company, Security 
Trust Company, Michigan Trust Company and Grand Rapids Trust 
Company, vs. First National Bank of Bay City.”” In this case, the 
national bank was enjoined and excluded from acting as trustee, ex- 
ecutor, administrator, and registrar of stocks and bonds, and while the 
entire court agreed that the national bank should be so excluded, it was 
divided in its opinion concerning the grounds for the exclusion. Two 
opinions were written. The one by Brooke, J., concludes that the grant 
of fiduciary powers to a National bank in Michigan is in contravention 
of State laws. It says: ‘It is, we think, clear that in the enactment of 
the trust legislation adverted to, the state ought to surround the execu- 
tion of trusts and the administration of estates by corporations with 
certain safeguards which would be wholly lost if national banks within 
the state were permitted to exercise the functions enumerated under 
Section 11 (k).’’ The other opinion, written by Ostrander, J., holds that 
a grant of such powers to a National bank in Michigan is not in con- 
travention of State laws, but is unconstitutional. In his opinion, he 
says: ‘“But in the reasoning of the judges, in the opinions to which I have 
referred, I find, I think, a conclusive argument supporting the proposition 
that congress has exceeded its constitutional powers in granting to banks 
the right to act as trustees, executors and administrators. If for mere 
profit it can clothe this agency with the powers enumerated, it can give it 
the rights of a trading corporation, or a transporation company, or both. 
There is, as Judge Marshall points out, a natural connection between the 
business of banking and the carrying on of federal fiscal operations. 
There is none, apparently, between such operations and the business of 
settling estates, or acting as a trustee of bondholders. This being so, 
there is in the legislation a direct invasion of the sovereignty of the State 
which controls not only the devolution of estates of deceased persons 
and the conducting of private business within the State, but as well the 
creation of corporations and the qualifications and duties of such as may 
engage in the business of acting as trustees, executors and administrators.”’ 
SOME STATES SPECIFICALLY AUTHORIZE NATIONAL BANKS TO 

EXERCISE TRUST COMPANY POWERS. 

On the other hand, in some States, by act of the Legislature, when 
National banks have been authorized to act in a fiduciary capacity under 
this section of the Federal Reserve Act, they are given specific authority 
to exercise fiduciary functions. 
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A PERIOD OF TRANSITION. 


The truth is, we are in the midst of a recognized development of the 
trust company into a bank and the bank into a trust company, and 
while the trust companies naturally oppose the development of the 
national bank, at the same time, through the admirable and safe way 
they have combined banking functions with fiduciary functions, they 
furnish the strongest argument for the granting of fiduciary functions 
to national banks. The leading cases, McCulloch vs. State of Maryland, 
(4 Wheat. 316) and, Osborn vs. United States Bank (9 Wheat. 738), 
upon the holdings in which the theory of the unconstitutionality of Sub- 
section K, Section 11, of the Federal Reserve Act is based, were decided 
in the early days of our country, when the Bank of the United States was 
in existence, long before the National Bank Act was passed. There is 
a possibility that times have changed so that what was then considered 
incidental to the business of banking is now too limited to cover what 
should be the modern interpretation of this term. 


SAVINGS DEPARTMENTS. 


Many of the trust companies, early in their history, developed a sav- 
ings department, in which they took on deposit sums of money, paid 
interest thereon, and paid the money out upon presentation of with- 
drawal slip and pass book, subject to at least thirty days notice. While 
in normal times the practice was not to require such notice, still they 
could and did, when necessity demanded, require such notice. There 
was a time when it was considered questionable as to whether a national 
bank could have a savings department. Finally, when they were not 
prohibited by the Comptroller from having savings departments, it was 
necessary, under the National Bank Act, for them to keep the same 
reserve against these savings accounts as they did against demand de- 
posits. This put the National banks at a distinct disadvantage with 
the trust companies, which under the State laws, were able to count 
their savings deposits as time deposits and against them keep a less 
reserve. As was explained in Chapter 17, under Section 24 of the Fed- 
eral Reserve Act, the right is expressly given to National banks to ‘‘con- 
tinue hereafter as heretofore to receive time deposits and to pay interest 
on the same.’’ Under Section 19 of the Act, time deposits are defined as 
being ‘‘all deposits payable after thirty days, and all savings accounts 
and certificates of deposit which are subject to not less than thirty days 
notice before payment.’’ This is another step towards giving National 
banks the powers now exercised by trust companies. 


LOANS ON REAL ESTATE. 

Trust companies, from the beginning, have exercised the right of 
loaning money on real estate as collateral, as have also many State banks. 
The Federal Reserve Act now allows National banks, not situated in a 
central reserve city, to make loans secured by improved and unen- 
cumbered farm land situated within its Federal Reserve District or 
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within a radius of one hundred miles of the place in which such bank is 
located, irrespective of district lines, and also to make loans secured by 
improved and unencumbered real estate located within one hundred 
miles of the place in which the bank is located, irrespective of district 
ines, the loan on farm land not to be made for a longer time than five 
years, and the loan on real estate, as distinguished from farm land, not 
to be made for a longer time than one year. This is still another step 
towards giving National banks the powers now exercised by State banks 
and trust companies. 


SAFETY OF THE TRUST COMPANY BUSINESS. 


There are those who hold that a trust company, in order to execute 
its duties in a fiduciary capacity to the best advantage, should not exer- 
cise any banking functions, and the argument has been advanced that 
National banks should confine themselves purely to the functions of 
discount, deposit, and issue, and not handle fiduciary matters. However, 
this position seems to be refuted by the history of failures of trust com- 
panies. 

In “Achievements of the Trust Company Section during the Past 
Fifteen Years,” by Mr. Breckinridge Jones, heretofore referred to, the 
results of an exhaustive inquiry into the failures of trust companies are 
given. He wrote a letter of inquiry to the banking departments of 48 
States. He asked in this letter the number of trust companies doing 
business in the State on January 1, 1897, the number on January 1, 1912, 
and the aggregate capital, surplus and profits and deposits on those 
dates. He also inquired if there had been any failures of trust com- 
panies, and if so, whether the depositors were paid in full. He especially 
asked as to whether any trust estates in charge of any trust company 
that had failed had lost anything by such failure, and if so, how much. 
He received replies from all but fifteen States, and says that many of 
them doubtless could not give the information on account of the lack of 
adequate reports. As a result of this inquiry, he gives a list of 38 failed 
trust companies, ten of which paid all depositors in full, and says: ““This 
record of trust companies in relation to their depositors covers a period 
of fifteen years, and the fact that out of 1,063, the total number of trust 
companies existing in the States from which the data were obtained, 
only thirty-eight have failed, is in itself a certificate as to their high 
character.’ It is also stated in this address that ‘‘In only three out of 
these thirty-eight failed trust companies has there ever occurred any loss 
to trust estates entrusted to them, and at this writing, in only one instance 
is it certain that there will eventually be a loss.” 

In considering the above, it must be borne in mind that it covers the 
period of the panic of year 1907 and that, in a majority of the States 
from which reports were received, trust companies did more or less of 
a banking business. 


(To be continued.) 





THE TRUST COMPANY AS GUARDIAN. 


Anyone who has given the question consideration must admit that 
the modern trust company is possessed of facilities which qualify it to 
act as guardian of the estates of infants. The usual practice is to appoint 
some near relative of the infant in cases where it is necessary that a 
guardian be appointed. But trust company appointments in cases of 
this kind are becoming more frequent, as the public are made aware 
of the advantages to be found in trust company guardianship. 

During the past summer much public notice was given to a case in 
Hartford Conn., involving the appointment of a guardian (in Connecti- 
cut called a conservator) of the estate of a young woman. The young 
lady, whose name was Smith, resided in Massachusetts and the con- 
servator of her estate in Massachusetts made application in the Probate 
Court of Hartford to be appointed conservator of that portion of her 
property which was located in the state of Connecticut. The applica- 
tion was opposed by the young lady whose property gave rise to the 
litigation and the matter was bitterly fought on each side. The court 
finally settled the controversy by announcing that one of the trust 
companies of Hartford would be appointed conservator, leaving it to 
Miss Smith to select the company. Miss Smith who, it appears, was 
well satisfied with the disposition which the judge made of the case, 
picked out the Hartford Trust Company and that company was duly 
named as conservator. 

Ordinarily a corporation is not authorized to act as guardian unless 
specially authorized by statute. In several of the states this power 
is granted to trust companies by statute. In New York trust companies 
have this authority, but the statutory provision granting it expressly 
limits the trust company’s power in this regard to the right to act as 
guardian of the estate of the infant. In some of the states, Alabama, 
for instance, no such distinction is made. The statute of Alabama 
declares that banks and trust companies may be appointed guardians, 
and does not expressly limit the power to the right to act as guardian 
of property. 

The Supreme Court of Alabama was recently called upon to decide 
whether, under this statute, a trust company might act as guardian 
of the person of an infant as well as guardian of his property. The 
case in which the question arose is Murphree v. Hanson, and the opinion 
of the court is published among the legal decisions appearing in this 
issue. 

It seems that the American Trust and Savings Bank of Birmingham, 
Ala. was appointed guardian of the person and property of the infant. 
The infant was left in the custody of the person at whose instance the 
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trust company was appointed guardian. A proceeding was then brought 
by an aunt of the infant to obtain custody of it. No claim was made that 
the infant was not receiving the best of care at the hands of those to 
whom it had been entrusted, nor was it contended that the trust company 
was not fully competent to take charge of and handle the infant’s estate. 
The petitioner sought to obtain possession of the infant on the ground 
that, while the appointment of the trust company as guardian of the 
infant’s estate was proper and regular, the appointment of the company 
as guardian of the infant’s person was unauthorized under the Alabama 
statutes. In this contention the petitioner was upheld, and the custody 
of the infant was awarded to her. 

The court decided that the Alabama statute should be construed 
to mean that trust companies might act as guardians of property, 
but not as guardians of the person. The principal reason, which the 
court gave for reaching this conclusion, was that the duties of a guard- 
ian of the person of a minor require personal supervision and are of 
such a character as must be performed by the trust company through 
some designated agent. 

At an early date the question as to the constitutionality of a statute, 
authorizing a corporation to act as guardian, was raised. In 1889 it 
was contended in a Kentucky decision, Johnson v. Johnson, 88 Ky. 
275, 11 S. W. Rep. 5, that a provision in the charter of the Louisville 
Safety Vault and Trust Company, authorizing it to act as statutory 
guardian of infants, was unconstitutional. The court here decided that 
the provision referred to was not objectionable upon constitutional 
grounds. 5 

In the same year the same question was raised in the Minnesota case 
of Minnesota Loan and Trust Company v. Beebe, 40 Minn 7, 41 N. W. 
Rep. 232. In this decision we find the following interesting quotation 
with reference to the trust company acting in the capacity of guardian: 

“To the appointment of corporations organized for the specific pur- 
pose, under well guarded statutes, to the position of trustee of a trust, 
executor of a will, administrator or guardian of an estate, or other 
place of trust, involving the custody and management of property, 
there can be no possible objection on either constitutional grounds or 
considerations of public policy. The common law grounds upon which 
it was held that corporations could not act in any of these fiduciary 
capacities were purely artificial. The reason given by Blackstone why 
a corporation aggregate could not act as an executor or administrator 
is that it could not take the necessary oath, but even at common law 
in England this technical difficulty was evaded by the corporation 
naming an agent called a “syndic” to whom letters were issued. More- 
over it is of course entirely competent for the legislature to dispense 
altogether with an oath in such cases. Another reason often assigned 
why a corporation could not act as trustee was that as a court of equity 
often enforced a trust by laying hold of the conscience of the trustee, 
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therefore, inasmuch as a corporation has no conscience, it is not qualified 
to act as trustee. The reason most commonly given why a corporation 
could not act as trustee, executor, guardian or in any other such fiduciary 
capacity, was that such an appointment involved a personal trust, and 
therefore a corporation lacked one of the essential requisites of a good 
trustee,—personal confidence. But at least, as to trusts, this doctrine 
has long since been exploded, even at common law as too artificial. 
And there are now numerous instances in which corporations have been 
expressly empowered by statute to administer estates, and neither the 
validity nor policy of such legislation has ever before, to our knowledge, 
been questioned. In fact in many of the states, particularly the older 
ones, this is fast becoming a favorite method of administering estates 
and executing trusts. The fact that such corporations have perpetuity 
of existence; that they are less liable than natural persons to sudden 
fluctuations of fortune; that being organized for the special purpose, 
they can administer estates more efficiently and economically; and that 
in cases of large estates it is often difficult to find a natural person who 
is both willing and able to accept the trust and give the necessary bonds— 
have suggested the necessity and created the demand for such organiza- 
tions.” ; 

There are circumstances under which it is peculiarly proper that a 
trust company be named as guardian of an infant’s estate instead of 
an individual. Such a situation arose in the matter of Buckler, 89 N. Y. 
Supp. 206. In this proceeding there was a petition to the Surrogate’s 
Court of the County of New York, asking that the Knickerbocker 
Trust Company of New York City, which has since become merged 
in the Columbia Trust Company, be appointed guardian of the estate 
of an infant 12 years of age. One of the sisters of the infant objected 
to the appointment of a trust company, and sought to have herself 
made guardian. It appeared that both the father and mother of the 
infant were dead, and that his estate was one of considerable size. In 
answer to objections raised by the sister affidavits were presented, show- 
ing that she was about 23 years old, inexperienced in business affairs, 
and incapable of managing the estate. The sister presented consents 
signed by all other persons who had a prior or equal right to letters of 
guardianship and showed by other members of the family that she was 
fully competent. She also produced an affidavit of the infant requesting 
her appointment. After an exhaustive examination into the merits of 
the controversy the surrogate decided that it would be for the best 
interests of the infant to appoint the trust company as guardian of the 
infant’s property, and the sister as guardian of his person. In affirming 
the surrogate’s ruling the Appellate Division said: 

“The appointment of the Knickerbocker Trust Company secures the 
safe administration of the estate of the infant and securely protects his 
inheritance in this regard, while the custody of his person by his sister, 
Elizabeth, insures his personal welfare.” 





This Department embraces all the newly-decided cases of mportance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


NATIONAL BANKS NOT ENTITLED TO EXERCISE 
TRUST COMPANY POWERS. 


Fellows ex rel. Union Trust Company v. First National Bank of Bay City. Supreme Court of 
Michigan, September 26,1916. 159 N. W. Rep. 336. 


Under Sec. 11 (K) of the Federal Reserve Act the Federal Reserve Board is 
without authority to authorize national banks to act as trustee, executor, etc., 
the reason being that the exercise of such powers by national banks in Michigan 
would be “in contravention of state or local law.” 


Information in the nature of a proceeding quo warranto by Grant 
Fellows, Attorney General of the State of Michigan, on the relation of 
the Union Trust Company and others, against the First National Bank 
of Bay City, to enjoin and exclude respondent from acting as trustee, 
executor, administrator, and registrar of stocks and bonds under the 
Federal Reserve Act. Writ granted. 

Argued before Stone, C. J., and Kun, OsTRANDER, BirD, Moore, 
STEERE, BROOKE and Person, JJ. 

Grant Fellows, Atty. Gen., and Henry M. Campbell, of Detroit, and 
John G. Johnson, of Philadelphia, Pa. (Sidney T. Miller, of Detroit, 
of counsel), for relators. Gillett & Clark, of Bay City, for respondent. 
Milton C. Elliott, of Washington, D. C., and Joseph P. Cotton, of New 
York City, amici curiae. 

Brooke, J. The Attorney General of the State, upon the relation of 
five trust companies, organized and doing business under the laws of the 
state, by permission granted, filed in this court an information in the 
nature of a proceeding quo warranto against the First National Bank of 
Bay City, by means of which relators question the right of the respondent 
to act as trustee, executor, administrator, and registrar of stocks and 
bonds under such rules and regulations as the Federal Reserve Board 
may prescribe; it being claimed that the exercise by respondent of said 
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franchises and privileges is in contempt of the people of the state of 
Michigan and to their great damage and prejudice. 

To the information so filed respondent interposed a plea setting out 
that it is a duly organized and chartered banking association incorpo- 
rated under the National Bank Act approved June 3, 1864, and the 
amendments thereto. Further answering, respondent says that under 
and by virtue of an act of Congress commonly known as the Federal 
Reserve Act, approved December 23, 1913, entitled ‘‘An act to provide 
for the establishment of federal reserve banks, to furnish an elastic cur- 
rency, to afford means of rediscounting commercial paper, to establish 
a more effective supervision of banking in the United States, and for 
other purposes,”’ it filed its application to become a member bank, and 
thereafter subscribed for and paid for its proportion of stock in the 
federal reserve bank, whereupon it then became and now is a member bank 
of said federal reserve bank, district 7; further, that thereafter, on the 13th 
day of April, 1915, on application made therefor, the said Federal Reserve 
Board granted to said respondent the right to act as trustee, executor, 
administrator, and registrar of stocks and bonds, and that by virtue of 
such permit respondent is now acting as trustee for bondholders, and is 
named as mortgagee and trustee in a certain real estate mortgage given 
to secure to said bondholders the payment of the bonds mentioned in 
said mortgage and interest thereon; further, that respondent is advised 
that such grant and permit are not in contravention of any state or local 
law in Michigan, and that there is no public grievance to be remedied 
by this proceeding, but that the writ is prosecuted solely for the private 
benefit of the relators and other trust companies that may be hereafter 
organized in the state. 

To this plea the Attorney General demurred upon the following 
grounds: 

“‘(1) Because section 11(k) of the Federal Reserve Act, in pursuance 
of which the Federal Reserve Board has attempted to confer upon the 
respondent, the right to act as trustee, executor, administrator, and 
registrar of stocks and bonds, under such rules and regulations as said 
board may prescribe, is unconstitutional and void, in that Congress is 
not authorized by the Constitution of the United States to confer upon 
national banks the corporate powers specified in said section. 

(2) Because, even if Congress itself possessed the authority to confer 
upon national banks the corporate powers specified in said section 11 
(), - cannot lawfully delegate such authority to the Federal Reserve 

oard. 

“(3) Because the granting of the corporate powers specified in said 
section 11 (k) by the Federal Reserve Board to the respondent is in con- 
travention of the laws and policy of this state.” 

The question presented arises under section 11 of the so-called Federal 
Reserve Act, which, among other things, provides: 

“The Federal Reserve Board shall be authorized and empowered: * * * 

“(k) To grant by special permit to national banks applying therefor, 
when not in contravention of state or local law, the right to act as trustee, 
executor, administrator, or registrar of stocks and bonds under such 
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rules and regulations as the said board may prescribe.’’ U. S. Comp. 
St. 1913, §9794 (k). 

The first proposition raised by counsel for respondent is that the courts 
of this state are without jurisdiction to oust a corporation organized 
under the laws of the United States, or to enjoin such corporation from 
enjoying any or all of its franchises within the borders of the state. 
Although the question is not raised by the pleadings, we think it should be 
determined adversely to the contention of counsel for the Federal Re- 
serve Board, who, by leave of the court, were permitted to file a brief 
and make an argument in the case. No one would contend that final 
determination as to the validity of an act of Congress does not rest with 
the federal Supreme Court, but it is, we think, equally clear that any 
state may by quo warranto inquire by what authority any corporation 
exercises corporate rights within its borders. In the case of Attorney 
General v. A. Booth & Co., 143 Mich. 89, 106 N. W. 868, this court said: 


“But proceedings in the nature of quo warranto are appropriate to 
try the right of a domestic corporation to act as such, and there would 
seem to be a close analogy between such a case and one where the pro- 
ceeding is resorted to for the purpose of inquiry into the right of a foreign 
corporation to do business in another state than that of its organization, 
as it wculd be in the home state if the object was to inquire into a right 
to exercise franchises in excess of those granted’’—citing cases. 

See, also, Mason v. Perkins, 73 Mich. 303, 41 N. W. 426; People v. 
Pres., etc., of Manhattan Co., 9 Wend. (N. Y.) 351; and cases cited in 
note 1, p. 1426, of 32 Cyc. 

The legality of the incorporation of the respondent is not questioned 
by the proceeding. The inquiry is instituted for the purpose of ascertain- 
ing whether its assumption of a franchise to do business of a certain char- 
acter is with or without legal warrant; that business being apparently not 
incidental to banking, and peculiarly under the control of state laws. 
Counsel for relators present the question under three heads as follows: 

“(1) Congress is not authorized by the Constitution to confer upon 
national banks the corporate powers specified in section 11 (k). 

““(2) Section 11(k) is void because Congress cannot delegate to the 
Federal Reserve Board the authority attempted to be conferred by this 
section. 

““(3) The granting of authority to the respondent to act as trustee 
executor, administrator, and registrar of stocks and bonds is in contra- 
vention of the laws and policy of this state.” 


In view of our conclusions hereinafter stated with reference to the 
third point raised, we find it unnecessary to give any consideration to 
points numbered 1 and 2. An extended discussion of these questions will 
be found in the recent case of People of the State of Illinois v. Brady, 
271 Ill. 100, 110 N. E. 864. 

Assuming, then, for the purposes of this case, that Congress might 
constitutionally enact the legislation in question, it will be noted that 
under subsection (k) of section 11, the Federal Reserve Board is author- 
ized to grant permission to national banks to act as trustees, etc., only 
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when the exercise of such franchises by them is “not in contravention 
of state or local law.” 

It is vigorously asserted on behalf of relators that such authorization 
to the national banks of this state is in contravention of state law. 

On the other hand, counsel for respondent state their position upon 


this point as follows: 

“(a) There is nothing in the state law specifically prohibiting any 
person or corporation from acting as trustee, executor, registrar, etc. 

““(b) In the absence of specific prohibition, the powers of a natural 
person to act in these capacities are unlimited, and the powers of a cor- 
poration are limited merely by the statute under which it is organized. 

““(c) If national banks were organized under state laws, it might be 
argued that an express prohibition was not required, but that the mere 
absence of a state enabling act would be sufficient to limit their powers. 

“‘(d) Inasmuch as national banks are organized under the acts of 
Congress, no state enabling act is necessary to enable them,to carry on 
a trust company business any more than to enable them to carry on a 
banking business. Their authority is found in section 11 (k), and if this 
section is constitutional, its operation can be suspended only by a pro- 
hibitory statute of the state, and not merely by the lack of an enabling 
state statute. 

““(e) The authority given by section 11(k) does not compel the ap- 
pointment of national banks as fiduciaries in any case, but merely per- 
mits such appointment. The probate court or other appointing authority 
still has full freedom of choice. A mere enlargement of such field of 
choice contravenes no law of the state. 

““(f) All references to state ‘policy’ are beside the point. The state 
Legislature has had at least one regular session since the passage of the 
Federal Reserve Act, and has not seen fit to prohibit national banks from 
qualifying as fiduciaries under section 11 (k). Its omission to do so is 
more significant than the claimed existence of a state policy, which is, 
at best, doubtful, vague, and indefinite. The courts should require the 
state to express itself positively and definitely on a question of such 
importance.” 

Whether the subjects mentioned in section 11 (k) are subjects over 
which the state has exclusive jurisdiction, or whether they or some of 
them may properly be subject to federal legislation, it is not necessary 
to determine. As to estates of decedents, however, see Dickinson v. 
Seaver, 44 Mich. 624, 7 N. W. 182; Lafferty v. People’s State Bank, 
76 Mich. 35, 43 N. W. 34; American Missionary Ass’n v. Hall, 138 Mich. 
247, 101 N. W. 535. 

The real point in issue in this proceeding is whether the exer¢ise by 
national banks of the powers of trustees, executors, administrators, etc., 
is in contravention of local law. 

An examination of our statutes clearly shows that the state has legis- 
lated very fully with reference to each of the subjects mentioned in 
section 11 (k). Chapter 285, Howell’s Statutes (2d Ed.), is devoted to 
the subjects of trusts, and therein provision is made for their definition, 
regulation, and administration. Chapters 290 to 301, Howell’s Statutes 
(2d Ed.), are devoted to laws relative to the settlement of estates of de- 
ceased persons. The administration of testate estates is by the law of 
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this state committed to the person named as executor therein, if he is 
legally competent. 4 H. S. §11026. In the case of intestate estates 
‘“‘to one or more of the persons hereinafter mentioned.”’ 4 H. S. §11040. 

While the word ‘‘person”’ is not defined in the statutes cited, to read 
them is to be convinced that the term was used in a restricted sense, and 
was meant to apply to natural persons only and not to corporations. 
In reaching this conclusion we are not unmindful of the rule of con- 
struction (1 H. S. [2d Ed.] §2, subsec. 12) which provides: 

“The word ‘person’ may extend and be applied to bodies politic and 
corporate, as well as to individuals.” 

Our determination as to the meaning of the word “‘person’’ as employed 
in these statutes is in harmony with the decisions in Grunow v. Simon- 
itsch, 21 N. D. 277, 130 N. W. 835, where, in construing a similar stat- 
ute, the court said: 

“It is perfectly apparent to our minds that until the enactment of 
section 4682 the Legislature had in the most explicit manner expressed 
its intention to restrict such appointments to natural persons. By the 
enactment of section 4682 it is equally apparent that the only change 
which the Legislature intended to make in the existing statute was to 
permit domestic annuity, safe deposit, and trust companies to receive 
such appointments.” 

See, also, In re Avery’s Estate, 45 Misc. Rep. 529, 92 N. Y. Supp. 974. 

In the year 1889 the law relative to the administration of estates of 
decedents, and the execution of trusts was changed by enactment. 3 H. 
S. (2d Ed.) c. 104, §§6476-6510. Except as authorized under said act, 
no corporation in Michigan is empowered to administer trusts or to act 
as executor or administrator. A corporation may exercise only those 
powers conferred upon it by its charter under the law of its organization. 
In authorizing certain corporations organized under the act in question 
to execute trusts and administer estates, the Legislature imposed very 
stringent conditions. It fixed a minimum capitalization, required the 
investment of a certain percentage of the capital in specified securities, 
and compelled the making of a fixed deposit with the state treasurer for 
the purpose of securing depositors and creditors; it fixed the number 
and qualifications of directors and imposed penalties for fraud and em- 
bezzlement; it regulated investments of the corporation, and provided 
for complete supervision by the state banking department. Many of the 
regulations imposed could not be complied with by a national bank. 

We cannot agree with the contention of counsel for respondent that 
relators must point to a specific prohibitory law—a law absolutely for- 
bidding national banks to engage in the activities specified in section 11 
(k). We believe that the Legislature, in the enactment of the so-called 
trust, deposit, and security statute, and clothing corporations organized 
thereunder with the powers therein defined, by unavoidable inference 
excluded all other corporations within the state from the exercise of 
those powers. Nor do we believe, as claimed by counsel for respondent, 
that the exercise of such powers by national banks is, at most, contrary 
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only to the public policy of the state. Our legislation upon the subjects 
involved in section 11 (k) is so particular and so voluminous, and the 
legislative purpose so apparent, that we have no hesitation in reaching 
the conclusion that the exercise of the powers enumerated in section 
11 (k) by national banks would be ‘‘in contravention of state law.” 
While the decision in People of the State of Illinois v. Brady, supra, on 
this point is to the same effect, it is, of course, not controlling, because 
the court of Illinois dealt with the statutes of that state, which differ 
materially from our own. The same may be said of the decision in Appeal 
of Woodbury (N. H.) 96 Atl. 299, which arose in the state of New Hamp- 
shire. 

It is, we think, clear that in the enactment of the trust legislation 
adverted to the state sought to surround the execution of trusts and the 
administration of estates by corporations with certain safeguards which 
would be wholly lost if national banks within the state were permitted to 
exercise the functions enumerated under section 11 (k). 

We are therefore of opinion that the prayer of the relators should be 
granted, and that the respondent be enjoined and excluded from acting 
as trustee, executor, administrator, and registrar of stocks and bonds. 
No costs will be allowed. 


VALIDITY OF CHARITABLE TRUST. 


Vineland Trust Company v. Westendorf, Court of Chancery of New Jersey, July 3,1916. 98 Ati. Rep. 
314. : 


A bequest in a will to certain persons as trustees ‘‘to be used jointly by them in 
the furtherance of the broadest interpretation of metaphysical thought, in what- 
soever manner and by whatsoever means they may jointly consider proper and 
best,’’ is valid as a charitable trust and is not invalid for indefiniteness. 

Suit in equity by the Vineland Trust Company against Katherine 
Westendorf and others. Decree entered. 

L. Newcomb, of Vineland, for complainant. Robert H. Southard and 
George H. Gilman, both of New York City, for defendant legatees. 
Henry S. Alvord, of Vineland, for defendant next of kin. 

Backes, V. C. This bill involves a construction of the last will and 
testament of Ellen M. Dyer, deceased. By the will, she gave her resid- 
uary estate to Eliza Freeman Spencer for life, and disposed of the re- 
mainder in this language: 

“On the decease of the said Eliza Freeman Spencer, I further give, 
devise, and bequeath all my estate, as it shall then stand, to Mrs. Kath- 
erine Westendorf, of Denver, Arapahoe county, state of Colorado, teacher 
of vocal expression and oratory, and to her friend, Mrs. Helen Campbell, 
author, to be used jointly by them in the furtherance of the broadest 
interpretation of metaphysical thought, in whatsoever manner and by 
whatsoever means they may jointly consider proper and best, authorizing 
them to sell and convey any and all real estate and use the proceeds 
thereof for the above purposes.” 
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Eliza Freeman Spencer is deceased. The next of kin of the testatrix 
having questioned the legality of the bequest and protested against its 
payment, the complainant, administrator with the will annexed, seeks 
the advice of the court and its protective decree. 

The attack made upon the legacy is that the trust created thereby 
is not for a charitable use and that it is vague and indefinite and in- 
capable of being executed or supervised by the court. The grounds are 
untenable. The fund is to be used for the teaching of metaphysics—the 
science of being; the science which deals with ultimate reality; the 
philosophy of mind; the science beyond experience; the realm of trans- 
cendental rumination and of speculation of the philosophers. The 
subject is purely and essentially educational. It is a course of study in 
our colleges and universities, and the trust is, in every sense, a legal 
charity. The infinitude of the subject, and consequently the great 
latitude given to the trustees in executing the trust, creates no legal 
infirmity. The field of contemplative research is well defined, and whether 
the investigation is to be pursued on the lines of materialism, idealism, 
or realism, and whether according to the conception of the ancient phil- 
osophers or of the more recent Kant, Wolf, or of Herbert Spencer, or 
within the narrower sphere of spiritualism or of Christian Science, was 
left to the judgment of the trustees. There is no uncertainty as to the 
objects of the bounty. All mankind may share in its benefits. The 
charity is general, with power in the trustees to make it definite. Such 
charities have been uniformly upheld; as for instance: For the tuition 
of poor children in the elements of English literature (McBride v. Elmer, 
6 N. J. Eq. 107); to promote the religious interests and to aid missionary, 
educational, and benevolent enterprises of a church (De Camp v. Dob- 
bins, 29 N. J. Eq. 36, affirmed 31 N. J. Eq. 671); for the most deserving 
poor of the city of Paterson (Hesketh v. Murphy, 35 N. J. Eq. 23, 
affirmed 36 N. J. Eq. 304); for the purpose of spreading the light on 
social and political liberty and justice in these United States of America 
(George v. Braddock, 45 N. J. Eq. 757, 18 Atl. 881, 6 L. R. A. 511, 14 
Am. St. Rep. 754); for the purchase of books upon the philosophy of 
spiritualism (Jones v. Watford, 62 N. J. Eq. 339, 50 Atl. 180, affirmed 
on this phase 64 N. J. Eq. 785, 53 Atl. 397. 

In Glover v. Baker, 76 N. H. 393, 83 Atl. 916, and in Chase v. Dickey, 
212 Mass. 555, 99 N. E. 410, the courts held that the will of Mary Baker 
Eddy, which gave the residue of her estate in trust to be in part devoted 
and used for the purpose of more effectually promoting and extending the 
religion of Christian Science as taught by her, created a charitable trust 
and was not invalid for indefiniteness or ambiguity. 

The complainant will be decreed to pay the estate to the legatees 
trustees. 
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RIGHT OF EXECUTORS AND TRUSTEES TO 
COMMISSIONS IN EACH CAPACITY. 


In re Cadwalader’s Estate, Surrogate’s Court, New York County, July 26,1916. 160 N. Y. Supp. 523. 


Where the executors of a will are also appointed trustees and their duties as 
executors are separate and distinct from their duties as trustees, they are entitled 
to commissions in each capacity. 


In the matter of the estate of John L. Cadwalader, deceased. From 
an order, the executors and trustees appeal. Reversed and remitted. 

Cadwalader, Wickersham & Taft, of New York City, for appellants. 

Lafayette B. Gleason, of New York City (Schuyler C. Carlton, of New 
York City, of counsel,) for State Comptroller. 

Fow er, S. The executors and trustees of decedent’s estate appeal 
from the order assessing a tax upon the interests of the legatees, and 
contend that the appraiser erred in refusing to deduct full commissions 
for two trustees from the assets of the estate. The appraiser deducted 
executors’ commissions for receiving and paying out the entire estate. 

The testator, after making a large number of general bequests, di- 
rected that the residue of his estate be divided into equal shares, one for 
each brother and sister surviving him, and one for the issue, collectively, 
of any brother or sister who died before him. He further directed his 
trustees to pay one share to his sister, to hold one-half of another share 
in trust for his brother during his life, with remainder to such persons 
as his brother appointed in his will; and as to the other one-half of said 
share, to divide it into as many parts “‘as there shall be children or the 
issue of children of my said brother me surviving,’’ and to hold such 
shares in trust for and during the respective lives of the cestuis que 
trustent, and on their respective deaths to pay over and transfer the 
corpus of the trust funds to such persons as the life beneficiaries by their 
respective last wills should designate and appoint. As to another share 
the testator directed his executors to hold two-thirds part in trust for 
his sister and to pay the remainder to such persons as she, by her will, 
may appoint, and to hold the other one-third of the share in trust for 
the daughter of the said sister during her life, and to pay the remainder 
to the appointees mentioned in her will. 

In the sixth paragraph of his will the testator directed that his ex- 
ecutors shall have power to divide his estate and to apportion cash, real 
estate, or securities to the several shares into which he directed that his 
residuary estate be divided, at values to be fixed by them. In a sub- 
sequent subdivision of that paragraph he authorized his trustees to make 
actual partition of his real estate between the trusts created by his will, 
and to sell or mortgage any real estate held in trust. He also authorized 
his executors and trustees to transfer any of the trusts created by his 
will to a trust company in the city of New York or in the city of Phila- 
delphia. 
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It is manifest from the provisions of the will that the testator intended 
separate duties for his executors and trustees, and that the time when 
their duties as executors terminated and their duties as trustees began 
was when the debts and general legacies had been paid and the residue 
divided into shares or portions in accordance with the terms of the will. 
Separate trusts are to be formed for the benefit of testator’s nephews and 
nieces, and the trustees are authorized to invest the principal of the trust 
funds held by them in such securities as they may deem proper. These 
various powers and duties devolving upon the trustees as distinguished 
from executors show that the testator intended that their duties should 
be distinct and separate. They are therefore entitled to commissions in 
each capacity. Laytin v. Davidson, 95 N. Y. 263. 


REMOVAL OF GUARDIAN BECAUSE OF CONVIC- 
TION ON CRIMINAL CHARGE. 


Clark v. Smith, Supreme Court of Mississippi, March 6, 1916. 70 So. Rep. 897. 


The fact that a guardian of the property of minors has been convicted and 
sentenced on a charge of embezzlement is a sufficient ground for his removal, 
notwithstanding the fact that he has appealed from the conviction and has been 
granted bail. 


Appeal from Chancery Court, Claiborne County; R. W. Cutrer, 


Chancellor. 

Petition by Mrs. Leila Smith against John W. Clark for his removal as 
guardian. From a decree of removal, the guardian appeals. Affirmed. 

R. B. Anderson and J. T. Drake, both of Port Gibson, for appellant. 
B. W. L. Bedford, of Cleveland, for appellee. 

Potter, J. On petition of Mrs. Mary Smith, the mother of J. D. Mill- 
saps, W. W. Millsaps, and Chas. Jackson Millsaps, minors, their guar- 
dian, John W. Clark, was removed as guardian of their property. The 
ground upon-which the chancellor removed Mr. Clark as guardian for 
the above minors was that Mr. Clark had been convicted of a charge of 
embezzlement by the circuit court of Claiborne county. He had ap- 
pealed from this conviction, had been granted bail, and a supersedeas 
of the judgment and sentence granted him. 

It is the contention of appellant that, in view of the fact Mr. Clark 
had appealed his case, and that the appeal stayed the execution, and was 
granted bail, the chancellor erred in his finding, and that his removal 
was not a proper exercise of discretion; and especially is it urged that 
this court ought to take that view because this court has reversed and 
remanded the criminal case against Clark. In determining whether or 
not the chancellor erred in this instance in the exercise of the discretion 
confided in him to remove guardians, we will consider this case in the 
same light and with the same facts before us that the chancellor had 
before him. 

The guardian in this case had been convicted on a charge of embezzle- 
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ment, by a court of competent jurisdiction, and sentenced to a term in 
the state penitentiary. Having in. view the interests of the wards, it 
occurs to us that it was not incumbent upon the chancellor to inquire 
into the correctness of the findings of the circuit court. The conviction 
in the circuit court in a felony case, especially when the charge against 
the guardian is embezzlement of funds, is, in our opinion, sufficient 
ground for the exercise of the chancellor’s discretion in removing a 
guardian. 

The judgment of the chancellor is therefore affirmed. 

Affirmed. 





LIABILITY BETWEEN BANKS IN CHECK 
COLLECTION. 


Seaboard National Bank v. Central Trust & Savings Company, Supreme Court of Pennsylvania, 
April 17, 1916. 98 Atl. Rep. 607. 





The plaintiff bank in New York had an agreement with a trust company that 
checks presented by the bank on the trust company should be paid immediately 
but that it would refund the amount of any check returned during business hours on 
the day of presentment. The defendant bank in Philadelphia sent to the plaintiff 
for collection a check on the trust company. The plaintiff immediately paid the 
amount to the defendant and on presentment by the plaintiff the check was paid 
by the drawee. It was returned, however, during the day and the plaintiff re- 
funded under the agreement mentioned. It was held that the plaintiff was entitled 
to recover the amount from the defendant. 


Appeal from Court of Common Pleas, Philadelphia County. 
Action by the Seaboard National Bank against the Central Trust & 
Savings Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

The facts appear in the following opinion by Audenried, P. J., in the 
court of common pleas: 

The plaintiff isa New York bank. The defendant carries on a banking 
business in Philadelphia. The latter intrusted to the former for col- 
lection a check drawn on the Empire Trust Company of New York City 
by one Dockendorff. Without waiting to present the check, the plain- 
tiff, immediately on its receipt, paid the defendant its amount. It is 
claimed by the plaintiff that the check has not been paid; and this action 
was brought to recover the sum remitted the defendant in anticipation 
of its collection. The defense set up is that the plaintiff has received 
payment of the check. 

On the facts before the court no question arises as to negligence on the 
part of the plaintiff in carrying out the duty that it undertook to perform. 
Nor is there ground for argument that, even if the check has not been 
paid, the plaintiff is estopped from asserting that fact. The question 
presented is a simple one: Can it be said on the facts agreed upon that, 
so far as the defendant is concerned, the plaintiff has not received payment 
of the check above referred to? 

Reduced to their baldest statement the facts bearing on this question 
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are as follows: On receipt of the Dockendorff check from the defendant, 
the plaintiff presented it at the office of the trust company on which it 
was drawn, and received the sum for which it called. The money was 
paid by the drawee and received by the plaintiff under an agreement of 
long standing between them that checks on the former should, if pre- 
sented by the latter, be paid immediately, “subject to correction” at 
any time during the business hours of the same day; the plaintiff being 
bound to reimburse the drawee to the extent of all such checks returned 
by it within the time mentioned. Before the close of business hours on 
the date of its presentation the Dockendorff check was returned by the 
Empire Trust Company to the plaintiff; and the plaintiff forthwith re- 
funded what it had received on it. 

It is argued on behalf of the defendant that the plaintiff’s agency to 
act for it with respect to the check ceased as soon as the money was paid 
by the drawee, that the plaintiff had no authority to bind it by accepting 
the return of the check, and that all that the plaintiff was authorized 
to do in the matter after it had received the money was to retain for the 
defendant’s account the proceeds of the collection; and it is urged that, 
under the view adopted by the Supreme Court in Monongahela National 
Bank v. First National Bank of California, Pa., 226 Pa. 270, 75 Atl. 
359, 26 L. R. A. (N.S.) 1098, the return of the money received from the 
Empire Trust Company affords no basis for the plaintiff’s demand for 
reimbursement by the defendant. 

This would undoubtedly be a good answer to the claim of the plaintiff, 
if the facts on which it is advanced were the same as those in the case 
referred to. There the money received from the bank on which the 
check was drawn was handed over upon presentation of the check with- 
out any special agreement as to its application; and the fact that the 
check was thereby paid was not questioned. The collecting bank was, of 
course, bound to remit to its correspondent the money that thus came 
into its hands, and could not pay it back to the drawee at the expense 
of the latter. In the case at bar, however, the money was received by 
the plaintiff from the drawee upon the distinct agreement between them 
that it was not given in absolute payment of the check. It was under- 
stood by both these parties that, if, after examination of the check and 
of the account of the drawer, the Empire Trust Company should, within 
the day, notify the plaintiff that it had decided not to accept and pay 
the check, its money was to be repaid to it. Until the close of business 
hours on that day the check was not to be regarded as paid. In other 
words, the money received by the plaintiff was to be applied to the pay- 
ment of the check only upon condition that notice of its dishonor was 
not given to it within the time appointed; and pending its application 
to the payment of the check it was to be held for the use of the Empire 
Trust Company. 

As this condition was not fulfilled, the money did not become appli- 
cable to the payment of the check. The defendant consequently never 
acquired an interest in it, and has no standing to object to its repayment 
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to the Empire Trust Company in performance of the trust upon which 
the plaintiff accepted it. 

It is immaterial that until after the money was returned the defendant 
was ignorant of the terms of the agreement under which the drawee had 
paid it. If that arrangement was one that fell within the scope of the 
plaintiff’s authority as collecting agent, the defendant was bound by it, 
and cannot now be heard to complain that it has been carried out. If, 
on the other hand, the plaintiff’s agency gave it no right to deal as it did 
with the Empire Trust Company, while the defendant may repudiate 
the agreement under which the money was received, yet should it elect 
to do so, it must provide for the return of the money. The plaintiff's 
receipt of the money, the agreement in regard to its use, and its return 
to the Empire Trust Company constituted together but one transaction. 
This must be ratified or disapproved as a whole. The defendant will not 
be permitted to claim the benefit of the contract made by its agent 
while it repudiates the contract, Penn. Natural Gas Company v. Cook, 
123 Pa. 170, 16 Atl. 762. To express the thought in somewhat different 
form, unless the defendant concedes (as it does not) that the plaintiff | 
properly refunded the money received from the Empire Trust Company, 
it cannot assert that the money was ever received by the plaintiff. 

For the reasons above outlined, the question on which this case turns 
must be answered negatively. The plaintiff has not received payment 
of the check intrusted to it by the defendant. It follows, therefore 
(since it is well settled law that, if a collecting bank pay its principal the 
amount of the check forwarded to it for collection, and that check is not 
honored, it may recover from its principal the amount that it has paid 
to the latter, Rapp et al. v. National Security Bank of Philadelphia, 
136 Pa. 426, 20 Atl. 508; Union Safe Deposit Bank v. Strauch, 20 Pa. 
Super. Ct. 196), that judgment must be entered in favor of the plaintiff. 

The lower court entered judgment for the plaintiff on the case stated. 
Defendant appealed. 

Argued before MeEstrEezat, Potter, MoscuzIsKER, FRAZER, and 
WALLING, JJ. 

James McMullan and Abraham M. Beitler, both of Philadelphia, 
for appellant. Frank P. Prichard, of Philadelphia, and Parker & Aaron, 
of New York City, for appellee. 

Per Curiam. The judgment is affirmed on the opinion of the learned 
president judge of the court below. 


EXECUTOR AND TRUSTEE NOT ENTITLED TO 
DOUBLE COMMISSIONS. 


Surrogate’s Court, New York County, March 25, 1916. 160 N. Y. Supp. 731. 



















































In re Blun's Estate. 


Where the duties of an executor are not distinct and separate from his duties as 
trustee he is not entitled to double commissions. 





In the matter of the estate of Ferdinand S. M. Blun. From the transfer 
tax appraiser’s report and the order entered thereon fixing the tax the 
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State Comptroller appeals. Order vacated and report remitted to the 
appraiser for correction. 

Heymann & Herman of New York City for executor. 

CouHALAN, S. This is an appeal from the transfer tax appraiser’s 
report and the order entered thereon fixing tax, on the grounds that said 
report and order are erroneous in that commissions are not allowed to 
executors and trustees. 

As to the second ground of appeal it seems to me that this is a case 
where the line of distinction between the duties of the executors and of 
the trustees is not very clearly drawn. In other words, the duties of the 
executors and trustees do not appear, at any particular place or time 
indicated, susceptible of severance or distinction, and that as executors 
I think they may carry out fully and completely the duty of administer- 
ing the trust created by the will. Under such circumstances the case 
under consideration falls in the same class with the Estate of William 
Ziegler, 168 App. Div. 735, 154 N. Y. Supp. 652. In the disposition of 
the appeal in that case the court said (168 App. Div. 744, 154 N. Y. 
Supp. 658): 

“Under this will the accounting parties may rightfully administer the 
estate only by acting wholly as executors or wholly as trustees, and not 
in both capacities, and this is evidenced from the fact that whether they 
act only as executors or only as trustees, provided they do act in the one 
capacity only, they can fully carry out and perform the terms of the will.”’ 





























RIGHT OF TRUST COMPANY TO ACT AS 
GUARDIAN. 










72 So. Rep. 437. 





Murphree v. Hanson, Supreme Court of Alabama, May 11, 1916. 









Under the statutes of Alabama giving banking and trust companies the power 
to be appointed guardians, such corporations may act as guardians of the 
estate, but not of the person, of a minor. 









Appeal from City Court of Birmingham, John C. Pugh, Judge. 

Habeas corpus by Mrs Willean Murphree against N. J. Hanson and 
others. From a judgment for respondents, petitioner appeals. Trans- 
ferred from the Court of Appeals under section 6, Act April 18, 1911 
(Acts 1911, p. 449). Reversed and rendered. 

GARDNER, J. This was a proceeding before the judge of the city court 
of Birmingham brought by appellant, Mrs. Willean Murphree, against 
N. J. Hanson and his wife, for the custody of a female child by the name 
of Lois Patton Spivy, of the age of about one year and five months at 
the time of the filing of the petition, January 30, 1915. 

The mother of the child died when it was about ten days old; and the 
father, after placing the child with one or two other persons for care and 
attention, finally took it to the home of the respondents under an agree- 
ment to pay the sum of $25 per month for its keep and attention. The 
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child at that time was about five weeks old. A few days thereafter the 
father also came to live with the respondents as a boarder. There he 
remained until about April, 1914, when, on account of his physical con- 
dition, he left, to become a patient at the Johns Hopkins Hospital in 
Baltimore, leaving his child in the care of respondents and providing for 
the monthly payments to be made during his absence. 

The respondents insist that the father indicated his desire that, should 
his sickness prove fatal, they should take care of and provide for the 
child. Their evidence in this connection, however, discloses that the 
father made mention of some of his people who resided in Virginia and 
who, he thought, would like to have the child. The father died. He 
made no will. An administrator was duly appointed, of his estate, valued 
at from $12,000 to $15,000, and this child is the sole heir. 

An account for board, clothing, and medicine for the child was duly 
rendered, and was paid by the administrator to the respondent N. J. 
Hanson. A copy of this account is set out in the record. J. E. Spivy, 
an uncle, and William Spivy, the grandfather of the child, visited Bir- 
mingham and saw the respondents with reference to the child. It is 
clear from the record that the question of the custody of this child was 
being discussed and considered by all the parties concerned. It also 
appears that the petitioner in this cause, residing in the city of Mobile, 
is a sister of the child’s mother, and is its nearest relative residing in this 
state. It further appears that others, bearing similar degrees of relation- 
ship, as well as the child’s paternal grandfather, all of whom reside with- 
out the state, are willing that the petitioner have its custody and control 
in preference to themselves. 

On September 24, 1914, a petition was filed in the probate court of 
Jefferson county by the American Trust & Savings Bank, a corporation, 
seeking to be appointed the guardian of the minor, Lois Patton Spivy. 
The petition set up that the minor had no father or other legal guardian 
residing in this state, and that it had property in this state estimated to 
be worth about $10,000. The petition was by the ‘‘American Trust & 
Savings Bank, a corporation existing under the laws of the state of Ala-- 
bama.”’ On September 28, 1914, the probate court, acting upon said 
application, issued letters of guardianship to the said “‘American Trust 
& Savings Bank in and upon the person, goods, chattels, rights and 
credits of Lois Patton Spivy, a minor.”’ 

On October 16, 1914, respondent N. J. Hanson wrote to J. E. Spivy, 
the child’s uncle, residing in Clinchport, Va., informing him that the 
probate court had appointed said bank as guardian of the child and of 
her estate and that respondent could not let him have the child if he 
came for her. 

It very satisfactorily appears to our minds, from the evidence in this 
case, that the petition of the bank to be appointed guardian, and the 
appointment thereof, was at the instance of the respondent N. J. Hanson. 
The negotiations to this end seem to have been carried on by George A. 
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Blinn, Jr., general manager of the Excelsior Laundry of Birmingham, at 
which concern the respondent N. J. Hanson held a responsible position, 
and where he had been working a great number of years. Mr. Blinn 
testified that he recommended to Mr. Hanson that he have the bank 
appointed guardian, and also recommended to the bank that it petition 
for the appointment; further stating that: 

“‘What I did in the matter was at the instance of Mr. Hanson. * * * 
What I did was for the purpose of helping Mr. Hanson keep the child. 
Hanson asked me to help arrange for him to keep the child. That is 
what I went to see the bank for.”’ 


While there may be some slight contradiction of the above conclusion 
that this appointment was made at the instigation of the respondent 
Hanson, yet we think that the evidence of this witness, considered in the 
light of the facts and circumstances and of the letter written by the re- 
spondent, previously referred to, is sufficient to convince the mind of 
the correctness of the conclusion, beyond all reasonable doubt. We do 
not, however, consider this a matter of vital importance, or indeed, of 
any material importance on this appeal. 

The petitioner saw the child, when she was in Birmingham for a two 
weeks’ stay in July, 1914. She testified that she saw the child every day, 
at the respondents’, and that they never set up any claim to the child. 

This proceeding was begun in the form of a petition for the writ of 
habeas corpus. The return upon the writ shows that the same was served 
on respondent N. J. Hanson, February 2, 1915, at about 9:30 a.m. On 
the same day the said respondent filed in the probate court his declara- 
tion of the adoption of the child. Respondent insists that he had not at 
that time been served with the writ; but it would seem quite clear from 
this record that even if he had not been served he knew that the petition 
had been filed or that such a proceeding would be immediately instituted. 
That this step was taken by him in anticipation of and by way of defense 
to a proceeding either already begun or imminent is quite clear. 

The evidence for the respondents shows that when the bank was 
appointed guardian, an agreement was at once made with the president 
of the bank whereby the respondent N. J. Hanson was to continue to 
have the custody of the child, holding it, as it were, as the agent of the 
bank. The bank has had no assets of the minor, the same having been 
jn the charge of the administrator. The respondents declined to sur- 
render the custody of the child to the petitioner and, by way of defense, 
set up the appointment of the bank as guardian of the person as well as 
of the estate of said minor, and that they held custody for the bank; 
and further set up that N. J. Hanson, having adopted the child was 
entitled to its custody. 

Much evidence was offered on the hearing, touching the fitness of the 
respective parties to have the care and custody of this child. There was 
much evidence offered on the part of the petitioner, going to show that 
the father of the child objected to the respondents having any permanent 
charge of his child, because their religious faith was different from his 
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own. The evidence offered by the petitioner shows that she is a woman 
about 38 years of age, in good health, living comfortably on her husband's 
income, in good surroundings, in the city of Mobile; that she is the 
child’s aunt on its mother’s side; that she has a child of her own, about 
3 years of age and a brother living in Mississippi, about 50 miles from 
Mobile, who has children, and between whom and petitioner visits are 
interchanged. Petitioner is shown to be a woman of good standing, and 
no attempt has been made to impeach her. 

The respondent N. J. Hanson appears to be a good, industrious citizen, 
with earning capacity a little in excess of that of petitioner’s husband. 
He is shown to have come to this country from Denmark when a boy, 
and to have married Mrs. Hanson in the state of Iowa. The respondents 
have one grown daughter residing in the house with them. It is without 
dispute that they have taken most excellent care of this child; and no 
doubt respondent N. J. Hanson spoke most truly when he said, “We 
love it as our own.”’ 

Upon the conclusion of the evidence the court stated that in his judg- 
ment there was only one question to be considered, and that was, the 
welfare of the child; and that, being of the opinion that the child’s wel- 
fare would be best promoted by the respondents retaining its custody, 
he denied the petition. Upon this appeal counsel for appellees insist 
that while the conclusion of the court could well be rested upon the con- 
sideration of welfare of the child, yet it might also have been rested upon 
the legal phases of the case, viz., upon the issue of the letters of guardian- 
ship to the bank, and the adoption proceedings. 

The minor child involved in this controversy is in the possession of 
these respondents, and by this proceeding a court exercising full equity 
powers has acquired jurisdiction of the minor, who has therefore become 
a ward of the court. Had these respondents been appointed guardians 
of the minor by the probate court it could not be questioned, consistently 
with our decisions, that a court of equity would possess inherent plenary 
power over the custody of this child, who by this proceeding became a 
ward of the court. The argument is made, however, that the banking 
corporation is not a party to this proceeding, and that therefore it could 
not be removed as guardian over the custody of this minor, and that a 
corporation cannot be bound by a suit against its agent only. It is of 
course conceded that this argument presents the general rule, but it 
loses sight of the fact that cases of this character are not to be included 
within the general rule, but are exceptions. The welfare of the child is 
the question of paramount importance, the rights of the parties to the 
litigation being merely a matter of secondary consideration. No pro- 
ceeding concerning the custody of a minor can become, under our rule, 
a matter of res judicata, so as to affect a court of equity in the exercise 
of its paramount jurisdiction over minors brought within its control. 
The custody of this child was placed by the bank, or by its officers, with 
these respondents and, so far as the question here concerned is involved, 
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they offer as defense the letters of guardianship issued to the bank and to 
that extent seek to place themselves in the bank’s stead and are asserting 
the rights of the bank in that regard. It would seem, therefore, that 
neither these respondents nor the bank is in position to raise the question 
that the corporation is not a party. The removal of the bank as guar- 
dian, furthermore, is not here attempted. Its letters of guardianship 
over the estate of this minor remain entirely undisturbed. By this pro- 
ceeding a court of equity merely changes the custody of the child to 
those whom it deems the child’s welfare demands. The respondents, 
standing in the place of the bank, present all the rights which the bank 
itself could present. They stand as agents for the bank and, indeed, of 
necessity, the bank can have custody of the minor’s person only through 
some delegated agent; and it is therefore clear that this argument is of 
a technical. character, in no manner involving any of the substantial 
merits of the cause, and overlooks that equitable maxim that ‘‘a court 
of equity looks through form and to the substance of things.”’ 

Letters of guardianship may be issued under the laws of this state, 
without notice being directed to the next of kin; it being purely an ex 
parte proceeding. We are therefore of the opinion that the trial court 
had full power and authority in regard to the custody of the child, aside 
from the question of the incapacity of the bank to be hereinafter con- 
sidered. 

While our statute may make no provision for the separate appointment 
of a guardian of the estate and a guardian of the person, of the minor, 
yet we are not able to see that there is any inconsistency in a rule per- 
mitting the separation of the two. Such a ruling was approved by the 
New York court in Matter of Buckner, 96 App. Div. 397, 89 N. Y. Supp. 
206, the court saying: 


“The appointment of the Knickerbocker Trust Company secures the 
safe administration of the estate of the infant and securely protects his 
interest in that regard, while the custody of his person by his sister 
Elizabeth insures his personal welfare.”’ 


Appellant’s counsel insist that the appointment of the American 
Trust & Savings Bank, a corporation organized under the law of Ala- 
bama, as guardian of the person of this minor, is ineffective and void and 
should be disregarded in this proceeding. All of the charter provisions, 
as well as those found in section 3518 of the Code of 1907, have been by 
us duly considered. A careful reading, however, of this section of the 
Code, as well as of the charter provisions and legislative authority 
granted to the bank, convinces us that the relationships of executor, 
administrator, guardian, receiver, and such like, authorized to be as- 
sumed, have reference only to matters of estate and concern only prop- 
erty interests; that they were clearly so intended, and were not designed 
to clothe the bank with authority to stand in the place of a parent. 

The petition for letters of guardianship showed upon its face that the 
petitioner was a banking corporation organized under the laws of this 
state, and the letters of guardianship likewise so indicate. As has been 
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stated by another, touching the duties of the guardian of the person of 
a minor ward: 

“‘He superintends his education and directs him in the choice of a 
pursuit; and in general he supplies the place of a judicious parent.” 
Schouler, Dom. Rel., p. 475. 

Necessarily it is a relationship requiring personal care and attention, 
and, indeed, is a most responsible position. 

In 21 Cyc. 37, is the following: 


“It has been held that a partnership cannot be appointed guardian. 
Neither is a corporation eligible to appointment unless specially author- 
ized to accept such trusts in its charter. Statutes in some states, how- 
ever, expressly authorize the appointment of particular corporations, 
generally known as trust companies, as guardians of minors.”’ 


Speaking to this subject, the author, in a note, makes the following 
observations: 


“The reason for this rule is that a corporation in no case can be con- 
ceived to act for the person. They keep a supervision over the estate, 
but except through a person whom they must necessarily appoint, they 
can sustain no personal relation to the minor. The corporation as a 
guardian of the person therefore is the most anomalous relation known 
to modern jurisprudence. See, also, for an interesting and full discussion 
of this question, 58 Cen. L. J. 1.” 


There are some authorities, touching more or less upon the question, 
found cited in the article of the Central Law Journal, to which the author 
of the note directs attention. 

It is insisted by counsel for appellees, however, that corporations may 
act as guardians of the person, and that there are, indeed, many institu- 
tions organized for the care of infant children, which are recognized as 
proper custodians of minors. Such institutions are organized and estab- 
lished for that particular purpose, and their capacity to so serve is not 
questioned. They are established as homes for children otherwise un- 
provided for, and with such institutions we are not here concerned. 
The corporation here concerned is a banking corporation, and was not 
organized for any of the purposes or any of the duties here undertaken 
to be asserted. Indeed, such duties wouid be inconsistent and out of 
harmony with the purposes of its organization. The duties of a guardian 
of the person of a minor require personal supervision, and are of such a 
character as necessarily could not be performed by the bank except 
through some designated person, and thus the ward could be shifted from 
place to place and from person to person as the directing authorities of 
the bank might see fit. Civilization has long since discountenanced that 
doctrine of ancient Roman law wherein children were treated as chattels, 
and the courts of this day have no more important or sacred duty to 
perform than to look after the proper care and custody of minors coming 
within their jurisdiction. We therefore have no hesitation in holding 
that ihe bank was incapacitated, and was without authority to act as 
the guardian of the person of this minor, the performance of its duties as 
such necessarily having to be delegated to another. It is not merely a 
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question of ultra vires, as appellees’ counsel appear to argue, but more @. 
question of incapacity and unfitness, appearing upon the very face of 
the proceedings. In so far, therefore, as the letters of guardianship- 
purport to give the bank control and authority over the person of this: 
minor, we are of the opinion that to that extent they are void and present: 
no obstacle to the relief sought in the petition. Dorman v. Ogbourne,. 
16 Ala. 759. With these views as to the bank’s incapacity to serve as: 
a guardian of the person Mr. Justice SOMMERVILLE does not agree. This 
particular portion of the opinion expresses only the views of the other 
concurring Justices and of the writer. 

The judgment of the court will therefore be reversed, and one will be 
here entered, granting the relief prayed in the petition and awarding the 
custody of the child to the petitioner. 

Reversed and rendered. 


SAFE DEPOSIT BOXES IN THE NAMES OF 
HUSBAND AND WIFE. 


In re Squibb’s Estate Surrogate’s Court, Kings County, New York, May,1916. 160N. Y. Supp. 826, 


A husband and wife rented a safe deposit box together, and the husband deposited 
in the box securities belonging to him, in an envelope upon which he wrote that 
the contents were the property of his wife. There was no evidence of a delivery 
to the wife for the purpose of making a gift. On the death of the wife it was held 
that title to the securities remained in the husband. 


In the matter of the appraisal, under the acts in relation to taxable 
transfers of property, of the estate of Mrs. E. H. Squibb. From an order 
assessing and fixing the transfer tax, Graves S. Squibb appeals. Appeal 
sustained. 

George S. Ingraham, of Brooklyn, for appellant. 

Marcus B. Campbell, of Brooklyn, for respondent state comptroller. 

Ketcuam, S. Where husband and wife together rent a safe de- 
posit box, and each deposits therein securities which are the separate 
property of the depositor, no suggestion is thereby supplied, either of 
gift or joint ownership. They own the lease of the box in common, and 
not by joint tenancy. Securities placed by one of them in the box remain 
his or her property, unless ownership be changed by some contractual act. 

In this case there was a box in which, upon the death of the wife, 
there were found securities which concededly belonged to her, and other 
securities which originally belonged to the husband. The comptroller 
claims that these securities, once the husband’s, are a part of the wife’s 
estate. 

It will be for a moment assumed, but without conviction, that the 
husband and wife were together the lessees of the box. There is no basis 
for a finding that there was joint ownership as to any of the contents. 
of the box. None can be derived from the joint use of the depository. 


\ 
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Matter of Brown, 86 Misc. Rep. 187, 149 N. Y. Supp. 138, affirmed 217 
N. Y. 621, 111 N. E. 1085. This was the effect of the case cited supra, 
in which the facts were largely more suggestive of an understanding 
between the parties that survivorship should be the result. Indeed, if 
there were joint ownership solely by reason of the lease, the only effect 
would be that all the contents would now belong to the husband. 

Unless, then, a gift by the husband be shown, there is no basis for any 
tax. A gift causa mortis is excluded. The only evidence upon which 
it is argued that a gift was made is contained in the fact that the hus- 
band’s securities were kept in the repository in an envelope indorsed, in 
his handwriting: 

“Life insurance bonds, property of Mrs. E. H. Squibb.” 

Without proof of delivery to the wife and acceptance by her, both for 
the purpose of making a present gift, the ownership of the bonds in the 
envelope remains to this day in the husband. No such evidence is sup- 
plied by the legend which he put upon the envelope. 

The appeal is sustained. 














ILLEGAL AGREEMENT BETWEEN BANKS. 








Exchange Bank of Ong v. Clay Center State Bank, Supreme Court of Nebraska, September 22nd, 1916. 
159 N. W. Rep. 409. 


An agreement between two banks that notes should be transferred by the one 
to the other for the purpose of making it falsely appear to the bank examiner that 
the bank so transferring the notes has not violated the law by making excessive 
loans is illegal and unenforceable. 






Appeal from District Court, Clay County; Hurd, Judge. 
Action by the Exchange Bank of Ong, Neb., against the Clay Center 
State Bank. From a judgment for defendant, plaintiff appeals. Affirmed. 

Rinaker & Kidd, of Beatrice, M. L. Corey, of Clay Center, and Paul E. 
‘Boslaugh, of Hastings, for appellant. A.C. Epperson, of Clay Center, 
and C. H. Epperson, of Fairfield, for appellee. 

Sepcwick, J. Upon the first trial of this case in the district court for 
Clay county the plaintiff recovered a judgment for the full amount of 
its claim, and the judgment was reversed upon appeal to this court. 
91 Neb. 835, 137 N. W. 845. Upon another trial the defendant was 
successful, and the plaintiff has appealed. The facts in the case are 
sufficiently stated in the former opinion. From that opinion it appears 
that the action was brought upon an open account which the plaintiff 
bank had in the defendant bank. That account included the amount of 
a certain note and interest. The plaintiff was the payee named in the 
note, and transferred it to the defendant, and the note when transferred 
was indorsed “without recourse.”” The plaintiff contends that this 
indorsement constitutes a written contract which cannot be explained 
or contradicted by parol evidence. 
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The only controversy was as to this item. From the written evidence 
in the form of letters which are set out in the former opinion it appears 
that the plaintiff bank had been loaning money to various parties and 
had more money invested in the notes so taken than it was supposed 
that the bank examiner would approve, and in order to deceive the bank 
examiner the plaintiff proposed to transfer some of these notes to the 
defendant bank, and that the transaction should be so executed and so 
carried upon the books of the respective banks as to make it appear that 
the defendant bank was the owner of the notes so transferred, whereas 
it was understood between the banks that these notes in fact should 
remain the property of the plaintiff bank and should be protected by it. 
The evidence of this arrangement is in writing, and oral evidence of 
various witnesses as to what took place when the notes, or some of them, 
were transferred from the plaintiff bank to the defendant bank, shows 
that the notes were so transferred in pursuance of this understanding. 
It is contended that the note in question was the individual property 
of the cashier of the plaintiff bank and that the plaintiff is not responsible 
for the contract of the cashier in that regard. It is true in the first letter 
of the cashier he says,‘“‘I have a few excess loans, and I may want to send 
you some of them,” but he immediately adds, ‘‘Until after we are ex- 
amined I don’t want any excess loans, when examiner is here,”’ and then 
states at length the terms of the proposed arrangement, all of which 
would be ridiculous if the notes belonged to the cashier individually, 
since the bank examiner would have nothing to do with the private prop- 
erty of the cashier. This letter, then, as well as all of the written and 
oral arrangements, show conclusively that the transaction was on behalf 
of the plaintiff bank, and that the note, which was taken in the name of 
the bank was its property. This agreement was in violation of the bank- 
ing laws, and as against innocent parties would be construed as far as 
possible against the parties participating in it; but in an action by one 
of these banks against the other involving matters included in this un- 
lawful agreement, the plaintiff bank, which was a party to the agreement, 
ought not to be allowed to recover upon the technical construction of a 
written indorsement which was contemplated in this unlawful agreement, 
and was in fact a part thereof. If an agreement of this kind contemplates 
formal writings, such writings, being a part of the unlawful agreement, 
cannot avail either party. 

The judgment of the district court is affirmed. 


REVOCATION OF WILL. 


In re Curtis Estate, Supreme Court of Pennsylvania, April 17, 1916, 98 Ati. Rep. 575. 


A beneficiary under a will revoked by the testator has no-standing to contest 
the validity of a subsequent will in which such beneficiary is not named. 


Appeal from Orphans’ Court, Philadelphia County. 
In the matter of the estate of L. Scovil Curtis, deceased. From a 
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decree refusing the issue devisavit vel non, Willian De Forest Curtis 
appeals. Affirmed. 

Argued before Brown, C. J., and MEstREzAT, PoTTER, MOSCHZISKER, 
and Frazer, JJ. 

Chester N. Farr, Jr., and Oswald Chew, both of Philadelphia, for 
appellant. John G. Johnson and Joseph H. Taulane, both of Phila- 
delphia, for appellees. 

Per Curiam. Whether the testator was competent to execute the 
will dated November 11, 1914, is, so far as this appellant is concerned, 
immaterial. He asks for an issue devisavit vel non, because he claims 
to have an interest in the estate of the testator under an earlier will, 
executed in 1907. It clearly appeared from the testimony that the testa- 
tor had destroyed that will when he was fully competent to do so, and 
this fact, properly found by the court below, left the appellant without 
any interest in the estate of the testator, and with no standing as a con- 
testant of the will executed in 1914. 

Decree affirmed, at appellant’s costs. 


LIABILITY OF EXECUTOR FOR INTEREST. 


In re Raleigh’s Estate, Supreme Court of Utah, June 30, 1916. 158 Pac. Rep. 705. 


Ordinarily an executor or administrator is not chargeable with interest during 
the time allowed by law for collecting the estate and settling the account. Heis, 
however, chargeable with interest where he has made personal use of the funds 
of the estate, profited in some way by a delay in settlement, or withheld money 
after proper demand upon him. 


Appeal from District Court, Salt Lake County; F. C. Loofbourow, 
Judge. 

Proceedings for final accounting by Alfred Solomon, surviving executor 
of the estate of Alonzo H. Raleigh, deceased. From an order sustaining 
objections to the account and setting aside former orders on intermediate 
accounts, the executor appeals. Reversed and remanded with directions. 

H. S. Tanner and Young & Moyle, all of Salt Lake City, for appellant 
Solomon. Jones, Brown & Judd, of Salt Lake City, for respondent Rumel. 

Frick, J. As already pointed out, the court allowed interest amounting 
to over $1,000 against the executors. While it appears from the record 
that the estate remained unsettled for a long term of years, yet, whether 
that was caused through the negligence or fault of the executors, or 
whether it was due to the peculiar conditions of the estate, is not made to 
appear. Nor is it made to appear that the executors, or either of them, 
made use of any of the funds, or that they, or either of them, in any way 
profited by the delay in closing up the estate. An executor or adminis- 
trator cannot legally be charged with interest upon the funds under his 
control belonging to the estate merely because the estate is not closed up 
and the funds distributed promptly. If interest is to be charged against 
the executor or administrator, it should be predicated upon some fault 
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or wrong of such executor or administrator, or for the reason that he has 
made use of the funds, or has, in some way, profited by the delay and in 
withholding them after demand upon him. Under what circumstances 
interest may ordinarily be charged against an executor or administrator 
is stated by the Supreme Court of Iowa, in Dorris v. Miller, supra, in 
the following words: 


“The general rule is not to charge executors or administrators with 
interest when their accounts are settled in the ordinary course, for the 
reason that they are not at liberty to risk the money belonging to the 
estate,and are to be always ready to pay it over according to the direction 
of the will or the orders of the court. If, however, they have made actual 
use of the funds, or delay paying over balances in their hands after de- 
mand, or, without any just reason or excuse, retain the money in their 
hands unemployed, when it ought to be invested or paid over, they are 
chargeable with interest.” 


Generally speaking, however, an executor or administrator is not 
prima facie chargeable with interest during the time the law allows for 
collecting the estate and settling the account. From the record in this 
case we are unable to determine whether interest should be allowed, and, 
if so, on what particular items. In determining that question the trial 
court should be governed by the rule as we have stated it above. It is 
clear, however, that the district court allowed interest merely because 
of the delay in closing up the estate. That may be, or may not be, 
correct. 


POWER OF TRUST COMPANY TO LOAN MONEY. 


Mercantile Trust Company of Illinois v. Kastor, Supreme Court of Illinois. February 16, 1916, 
Rehearing denied April 12, 1916. 112 N. E. Rep. 988. 


A trust company incorporated under the General Corporation Act of Illinois 
has no power to loan money, unless that power is specifically granted in its charter 
or is incidental or necessary to the exercise of its granted powers. 


Error to Branch B Appellate Court, First District, on Appeal from 
Municipal Court of Chicago; Joseph Sabath, Judge. 

Action by the Mercantile Trust Company of Illinois against E. H. 
Kastor. Judgment for plaintiff was reversed by the Appellate Court, 
First District (191 Ill. App. 219), and plaintiff brings certiorari. Judg- 
ment of the Appellate Court affirmed. 

Ringer, Wilhartz, Louer & Concannon, of Chicago, for plaintiff in 
‘ error. Harris F. Williams, of Chicago (W. S. Hodges and E. M. Votaw 
both of Chicago, of counsel), for defendant in error. 

Dunn, J. The plaintiff in error has not the corporate power to lend 
money. It was incorporated under the General Corporation Act, and 
its powers are stated in its certificate of organization as follows: 


“To buy, sell, hold, and own open accounts, commercial paper, bills 
of lading, warehouse receipts, bonds and securities, including personal 
property, leases, choses in action of any and every kind, nature and 
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description; and to buy, sell, hold and own books, pianos, furniture, 
machines, machinery, merchandise and personal property of any and 
every kind, nature and description, including the good will and rights of 
any business; to borrow money, and mortgage, pledge or otherwise 
charge any or all property and property rights owned by the company; 
to issue bonds, debentures, certificates, scrip or other corporate obliga- 
tions to secure the payment of moneys borrowed, and to do a general 
manufacturing and merchandising business.” 


There was here no power to make a loan of money, and in fact no cor- 
poration can be organized under the Corporation Act for the business 
of loaning money. In Calumet & Chicago Canal & Dock Co. v. Conkling, 
112 N. E. 982 (No. 10,407), it was held that if power in a corporation to 
lend money can be implied, it can be only where the loan is incidental to 
an effort to promote the corporate purposes by the exercise of an express 
power authorized by the charter of the corporation. ‘‘A corporation 
cannot make loans of money unless the exercise of its chartered powers 
ordinarily includes such loans.” Leigh v. American Brake Beam Co., 
205 Ill. 147, 68 N. E. 713. The lending of money was not incidental to 
any of the corporate powers of the plaintiff in error. ‘The charter of a 
corporation, read in the light of any general laws which are applicable, 
is the measure of its powers, and the enumeration of those powers im- 
plies the exclusion of all others not fairly incidental.’’ ‘‘A contract of a 
corporation, which is ultra vires, in the proper sense—that is to say, 
outside the object of its creation as defined in the law of its organization, 
and therefore beyond the powers conferred upon it by the Legislature— 
is not voidable only, but wholly void and of no legal effect.” Central 
Transportation Co. v. Pullman Palace Car Co., 139 U.S. 24, 11 Sup. Ct. 
478, 35 L. Ed. 55. No action can be maintained upon such void contract 
by either party against the other. National Home Building Ass’n v. 
Home Savings Bank, 181 Ill. 35, 54 N. E. 619, 64 L. R. A. 399, 72 Am. St. 
Rep. 245; North Avenue Building & Loan Ass’n v. Huber, 270 IIl. 75, 
110 N. E. 312; Calumet & Chicago Canal & Dock Co. v. Conkling, 


supra. 


SHARES OF BANK STOCK AS SECURITY. 


Sigel v. Security State Bank of Warroad. Supreme Court of Minnesota, Oct. 13, 1916. 
159 N. W. Rep. 567. 








The statutes of Minnesota provide that no bank shall make a loan on the security 
of its own capital stock except.to prevent a loss upon a debt previously contracted 
in good faith, in which event the stock must be disposed of within six months. 
The failure of a bank to dispose of shares so acquired within the time fixed by 
statute renders the security invalid as against creditors of the owner or purchasers 
subsequently acquiring rights in the stock. 





Appeal from District Court, Roseau County; William Watts, Judge. 

Action by Max.Sigel against the Security State Bank of Warroad. 
From an order sustaining a demurrer to a defense, defendant appeals. 
Affirmed. 
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E. M. Heimbach, of Warroad, and M. J. Hegland, of Roseau, for 
appellant. Alexander Fosmark, of Warroad, for respondent. 

Brown, C. J. The Security State Bank of Warroad, defendant in 
the action, was duly organized under and pursuant to the general sta- 
tutes of the state as a banking corporation. One Joseph Gibbons was a 
stockholder of the bank and held and owned two shares of stock therein. 
Gibbons was indebted to the plaintiff in this action in the sum of about 
$500, and plaintiff brought an action in the district court to recover 
thereon. Such proceedings were thereafter had in the action that on 
November 15, 1915, judgment was duly rendered for plaintiff and against 
Gibbons for the full amount of plaintiff’s claim, with costs. Thereafter, 
under and pursuant to an execution duly issued on the judgment, the 
sheriff of the county duly levied upon the stock so owned by Gibbons, 
and in due course of procedure the same was sold and struck off to plain- 
tiff as the highest and best bidder at the sale. The levy and sale under 
the execution occurred in the month of December, 1915. Plaintiff there- 
after demanded of the bank a transfer of the stock to him upon its books, 
which demand the bank refused on the claim that it held the stock as 
security for the payment of an indebtedness due from Gibbons, and that 
its claim was superior to any right acquired by plaintiff at the execution 
sale. Plaintiff then brought this action against the bank to recover 
the value of the stock on the theory that its refusal to transfer the same 
to him amounted to a conversion. Defendant interposed in defense 
that on May 5, 1915, Gibbons was indebted to tne bank on a past-due 
obligation; that he was regarded as insolvent, and the bank was in 
danger of losing its claim; whereupon Gibbons made and delivered to 
the bank his promissory note for the sum of $300, the amount of the 
indebtedness then due and owing to the bank, and to secure the payment 
thereof assigned to the bank the stock in question. Defendant’s rights 
are founded upon that assignment. The transaction was in good faith, 
and without purpose to defraud creditors, and solely for the protection 
of the bank from loss. Plaintiff demurred to this defense and defendant 
appealed from an order sustaining it. 

The only question presented is whether the assignment of the stock 
to the bank was, at the time plaintiff caused the same to be levied upon, 
valid and superior to the rights acquired by plaintiff as purchaser at the 
execution sale. This question is answered by the construction to be 
given to and the force and effect of section 6357, G. S. 1913, which reads 
as follows: 


“Tt [the bank] shall make no loan or discount on the security of its 
own capital stock, nor be the purchaser or holder thereof, unless * * - * 
to prevent loss upon a debt previously contracted in good faith, and all 
stock so acquired shall be disposed of at public or private sale within six 
months after it is so acquired.”’ 

Defendant contends: (1) That the period of six months within which 
the bank was by the statute required to sell and dispose of the stock did 
not commence to run until the maturity of the secured obligation; and 
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(2) that the failure of the bank to comply with the statute in respect to 
a sale of the stock cannot be set up or invoked by plaintiff in defeat of 
the rights of the bank; that the question of the invalidity of the bank’s 
title can only be raised by the state. Neither contention can be sus- 
tained. 

The statute controlling the case is plain and unambiguous. It pro- 
hibits banking corporations from making loans or discounts upon their 
own stock as security, and from taking such stock as security except 
when necessary to prevent loss to the bank, and in that case its right to 
hold the stock so pledged is limited to the period of six months from the 
time of the transaction. The purpose of the statute is too obvious to 
require discussion. It was enacted in the interest of sound and safe 
banking, and to prevent the stockholders from impairing the capital 
of the bank by withdrawing the funds thereof without adequate security. 
And, while it permits the bank in the special case mentioned to take its 
own stock as security, the statute is specific that it cannot be held longer 
than six months. In thecase at bar that period expired on November 
5th, unless as contended by counsel for defendant the bar of the statute 
does not commence to run in such cases until the due date of the secured 
obligation. We are clear, however, that such contention cannot be sus- 
tained. Such a construction would enable every bank to avoid the pro- 
hibition of the statute, at least to overcome the spirit and purpose thereof 
by postponing the day of payment of the secured debt so that the bank 
could hold the stock one, two, or three years, or for such other time as the 
parties might agree upon. This would clearly be contrary to the intent 
of the Legislature, and the requirement that such stock be sold within 
six months must be construed, at least as to creditors and those subse- 
quently acquiring rights in or to the stock, in accordance with its express 
language. From this it follows that as to plaintiff, and execution creditor, 
defendant’s right to hold the stock terminated long prior to the date 
of plaintiff’s execution sale, and its rights are inferior to those thus ac- 
quired by plaintiff. 

The second point made by defendant, namely, that the failure of the 
bank to comply with the statute can only be complained of by the state, 
does not require extended discussion. The situation is that of two credi- 
tors claiming the same fund in discharge of their respective claims. 
The state has no interest in that controversy; it is purely personal. The 
lien and claim of the bank was valid for the period of six months and no 
longer, and no sound reason can be assigned for holding that though 
the bank failed to perfect its rights within the time fixed by the statute, 
yet the claim remains valid until the state shall step in and raise the ob- 
jection. As suggested, the state has no interest in the matter; the 
bank committed no ultra vires act in its failure to sell the stock, and 
there exists no basis for interference by the state. This view is sustained 
by Buffalo Ins. Co. v. Bank, 162 N. Y. 163, 56 N. E. 521, 48 L. R. A. 
107. A different question would be presented in the case of a fully 
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executed ultra vires contract, as pointed out in the case cited. In the 
case at bar the contract between Gibbons and the bank was executory. 
Judgment affirmed. | 









SALE OF REAL ESTATE BY EXECUTORS. | 








In re Simmons Estate, Supreme Court of Pennsylvania, May 23, 1916. 98 Atl. Rep. 871. 








Where a power to sell real estate is vested in executors all of them whose 
renunciations are not on record must join in the conveyance. | 
i 








Appeal from Orphans’ Court, Erie County. 
In the matter of the estate of Nancy J. Simmons. From a decree 
granting an order restraining James E. Speed and another, executors, 
from making a conveyance of real estate, the executors appeal. Affirmed. 
Argued before Brown, C. J., and MeEstrezat, Potter, SEWART, 
and MoscuZisKER, JJ. 
Clark Olds, of Erie, for appellants. W. P. Gifford, of Erie, for appellee. | 
MEstTREZAT, J. The learned court below was clearly right in restrain- 
ing the two executors from selling and conveying the real estate of the 
testatrix without the concurrence and acquiescence of the third exec- 
utor, and the decree must therefore be affirmed. It is well settled by | 
numerous decisions in this state that where a power to sell and convey 
real estate is vested in executors all the executors whose renunciations 
are not of record must exercise the power and join in the conveyance. 
This was decided more than three-quarters of a century ago in Heron | 
| 













v. Hoffner et al., 3 Rawle, 393, and has since been the accepted law of the 
state. Daily’s Appeal, 87 Pa. 487; Neel v. Beach, 92 Pa. 221. It is 
clear, therefore, that John T. Speed, and James E. Speed could not 
legally sell and convey the real estate of Mrs. Simmons without the con- 
currence and acquiescence of Mr. Bliley, the third executor. The will 
provides, inter alia, as follows: 


“IT order and direct that my executors, hereinafter named, shall at 
such time or times, as to them may seem best, sell and dispose of all my 
estate, real, personal and mixed, of whatsoever nature and wheresoever 
situate, at public or private sale, and by proper deed or deeds, convey- 
ances or assurances in the law to be duly executed, acknowledged and 
perfected to grant, convey and assure the said real estate to the pur- 
chaser or purchasers thereof, in fee simple,’ etc. 


The executors were authorized to rent the real estate, and to handle 
and care for it in the same manner as the testatrix could, if living, and in 
such manner as they may deem best, until it was sold. The proceeds of 
the sale were to be divided equally among the children and husband of 
the testatrix. The power to sell and convey, therefore, was vested in 
the three executors, and the testatrix directed that they “shall at such 
time or times as to them may seem best, sell and dispose of all my estate 
real, personal and mixed.’’ Letters testamentary were granted to the 
three executors named in the will, and none have died or renounced. 
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It is apparent, therefore, without any discussion, that the discretionary 
power conferred by the testatrix could not be exercised by less than the 
entire number of executors appointed by her will. It follows that the 
two executors could not convey the real estate without the acquiescence 
and consent of the third executor. 

The contention of the appellants that the will works a conversion of 
the real estate into personalty, and that, therefore, it may be conveyed 
or transferred as a chattel, is without merit. We have been referred 
to no case which sustains the proposition. Conceding that the provisions 
in the testatrix’s will worked a conversion of the real estate, it must 
be conveyed and transferred as land, and not as personal property. 
The equitable doctrine of conversion has never been extended so as to 
change the mode of conveying real estate. The conveyance must be 
made by a formal and duly executed deed in writing. 

The learned counsel for the appellants suggest that the two executors 
should have been allowed to make the sale, report the amount 
of the bid to the court, and if it was deemed adequate, the 
court should have required the third executor to join in the convey- 
ance or be removed. This would have prevented the third executor 
from assisting in making the sale, which might have been very important 
to the legatees who will receive the proceeds. It must be assumed, 
from the fact that he was appointed one of the executors, that the testa- 
trix reposed confidence in his judgment and business capacity, and that 
she desired he should participate in fixing the price and securing a pur- 
chaser for the real estate. He should, therefore, have been given an 
opportunity to perform his duties as executor in making the sale, as 
well as in conveying the real estate. The other two executors had no 
right to ignore him or deprive him of an opportunity to perform his 
official duties. 

The third executor cannot, as assumed by the appellants, arbitrarily 
delay or prevent the sale of the real estate. The orphans’ court has 
ample power to compel him to proceed to exercise the authority con- 
ferred on him by the will on the application of any interested party. This 
is pointed out in Severns’ Estate, 211 Pa. 68, 72,60 Atl. 495. 

If, therefore, the legatees or other parties interested in the estate 
believe that the third executor is acting capriciously or arbitrarily and 
is without cause delaying the sale of the real estate and thereby prevent- 
ing a settlement of the estate, they should invoke the assistance of the 
orphans’ court in requiring him to act in the premises. This will afford 
the legatees a speedy remedy for the alleged failure of duty on the part 
of the third executor, and also give him an opportunity to satisfy the 
court that he has a sufficient reason for refusing his consent to the pro- 
posed sale and not joining in the conveyance of the real estate. 

The decree is affirmed. 





‘il 


IF INQUIRIES ano CORRESPONDENCE. - 


This department places at your service able legal talent 
aid experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF LOST CHECK. 


CALIFORNIA, November 1, 1916. 
Editor, Banking Law Journal 


DEAR Sir: Please advise us on the following point of law: 

As you will note, on the back of the check enclosed the maker has placed his 
O.K. under the Payee’s endorsement. His reason for doing this is in order to iden- 
tify the payee when he calls at the bank. In other words, he wishes to make it 
easy for the payee to cash this check at the paying bank. The payee loses the check 
before he has time to present it. 

In it’s present condition is this check payable to bearer? 

Suppose the party finding it is not the rightful owner; at the same time, the 
check being endorsed as you see it, he succeeds in getting it cashed. 

Can the payee hold the paying bank? 

Another case: We will suppose that John Smith finds the check. He presents 
it to the paying bank and instead of endorsing his own name, is able to forge the 
name of the payee so that it cannot be easily detected. In this case ‘would the 
payee have a claim against the paying bank? 

Another case: John Smith finds the check and presents it té the paying bank. 
The teller, thinking him to be the payee, who has already affixed his endorsement, 
does not ask him to again endorse the check but accepts it as you see the check. 

Could the bank be held for negligence? 

Assuring you that an early reply will be appreciated, we are, 

Yours very truly, 
Asst. CASHIER. 
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GERMAN AMERICAN TRUST AND SAVINGS BANK 16-2 


Los ANGELES, CALIFORNIA, October 30, 1916 
Pay to the order of W. R. Morehouse $5.00 


Five and no/100 Dollars 
Account No.—______ S. J. Brooks 
Indorsed: W. R. Morehouse 
O. K., S. J. Brooks 


Answer. The check reproduced above is indorsed in blank by the 
payee, and is therefore payable to bearer. The fact that the drawer of 
the check O K’s the payee’s indorsement has no effect upon the nego- 
tiability or transferability of the check. The check, being payable to 
bearer, is transferable by delivery without further indorsement of any 
kind. The first question asked presupposes that. the check was lost 
by the payee, and is cashed at the drawee bank by the person by whom 
the check was found. In such circumstances the drawee bank is not 
responsible to the payee of the check. The check was indorsed in blank 
and payable to bearer, and the drawee bank was therefore justified in 
making payment, providing of course the bank had no actual knowledge 
that the person presenting the check was not rightfully entitled to it, 
and was not otherwise guilty of negligence. Furthermore, in a case 
of this kind the drawee bank is justified in charging the amount of a 
check against the drawer’s account. 

In the second question asked the inquirer apparently has in mind a 
check which is unindorsed by the payee at the time of its loss. Other- 
wise it would of course be unnecessary for the finder to indorse the payee’s 
name. If this is the question presented then the answer is that the payee 
of the check would have a valid claim against the drawee bank. By 
weight of authority it is held that where the drawee bank pays a check 
upon a forgery of the payee’s indorsement it is responsible for the amount 
to the payee, the rightful owner of the check. A California decision in 
which this rule was applied is Survey v. Wells Fargo & Co., 5 Cal. 124. 
It appeared in this case that one Fenn, being indebted to Survey, went 
to the defendant’s express office in Nevada, purchased a check or draft 
drawn by Mulford, their agent, on the defendant at Sacramento, for 
$715.00, enclosed it in a letter directed to plaintiff at Sacramento, and 
deposited it with defendant to deliver it. It was duly taken by the 
defendant to Sacramento, and a few days thereafter the plaintiff called 
at the defendant’s office in Sacramento, and was told that there was no 
letter for him. It appears that a short time previously a person, 
who falsely represented himself to be the plaintiff, had presented the 
check, demanded the $715.00 named therein, and received payment. 
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The true owner then demanded the check, and also demanded payment 
thereon, which the defendant refused. It was held that the defendant 
was liable for the amount of the check. 

It may be that the inquirer has a different situation in mind. It may 
be that he wishes to know what would be the liability of the bank if 
it paid a check indorsed as above to a person who had obtained it wrong- 
fully, such person being able to imitate the payee’s indorsement on the 
check and thereby convince the cashier that he was the payee and the 
person who indorsed it originally. In such case we believe that the bank 
would not be liable. The check was indorsed in blank and payable 
to bearer, and the fact that the finder wrote an additional fraudulent 
indorsement would have no effect upon the rights of the parties. 

The third question presented is whether the bank would be guilty 
of negligence in paying a check of this kind without requesting the 
person presenting it to again indorse it for the purpose of seeing how 
his indorsement compared with the indorsement already on the check. 
We know of no decision which bears directly upon this point. We feel, 
however that such action on the part of the bank does not constitute 
negligence. The payee is of course unknown to the bank, but his indorse- 
ment is O.K’d by the drawer of the check, and the bank is presumably 
well acquainted with the latter’s signature. If there is any negligence 
whatever in the transaction the same is chargeable to the payee by whom 
the check was lost, and it would seem quite clear that the loss should 
fall upon him and not upon the bank which pays the check in good faith. 


BANK ACCOUNT IN NAMES OF HUSBAND AND WIFE. 


MinneEsora, Oct. 30th, 1916 
Editor, Banking Law Journal, 

DEAR S1r:—What is the best practice or form of certificate you would recommend 
representing money deposited jointly by husband and wife and intended to be 
held subject to the orders of either and in the event of death of one payable to the 
survivor? 

We have been subscribers to your magazine for a number of years and will feel 
deeply indebted for any information you can give us on the subject. 

Respectfully, CASHIER 

Answer:—Where a deposit is made in the names of husband and 
wife, the intention being that either party shall have the right to draw 
the money during their joint lives, and that upon the death of one of 
them the survivor shall become entitled to the entire deposit, we suggest 
the following form: 

——__—_——_——-Savings Bank in account with John Doe and Mary 
Doe, payable to either or to the survivor. 

The undersigned hereby agree that allmoney now or hereafter deposited 
in this account and all interest accruing thereon shall be owned by them 
jointly during their joint lives, and that upon the death of either of them 
the same shall become the sole property of the survivor. It is further 








| 
| 
| 
| 
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agreed that the — bank may pay to either of the undersigned 
or to the survivor said deposit or any part thereof and that such payment 
shall be a full and sufficient discharge to said bank. 
Signed JoHN Doe 
Mary Doe 


In opening accounts of this kind there are usually two objects in 
view. The first is to protect the bank in paying the deposit to either 
of the parties or to the survivor. The above certificate will undoubtedly 
protect the bank in making such payments. As a matter of fact no 
certificate is actually necessary. The statutes of Minnesota provide 
that whenever any deposit shall be made in any bank or savings bank 
“by or in the names of two or more persons upon their joint and several 
account the same or any part thereof and the dividends or interest there- 
on may be paid to either of such persons or to a survivor of them, or 
to a personal representative of such survivor.” 

In the second place it is usually the intention of the parties in opening 
an account in this form to so arrange matters that in the event of the 
death of one of them the other will be able to draw the money without 
the necessity of taking out letters of administration or taking other 
legal proceedings. As a general rule the money deposited in an account 
opened in the names of husband and wife belongs to the husband. He 
does not wish to lose control of the fund during his life-time, but he wants 
to simplify the matter of withdrawing the money in the event of his death. 

In this connection there are several things to be remembered. In 
order that the depositor’s intention may be carried out, and his widow 
entitled to collect the deposit without legal proceedings, in the event 
of his death, he must make a valid gift of the deposit. To do this there 
must be a delivery of some sort, for the reason that no gift is valid 
without a delivery of the subject matter of the gift. In the case of a 
bank deposit delivery can be made by turning over the bank book repres- 
senting the deposit to the donee. The depositor, then, in order to make 
his gift effective, must place his wife in possession and control of the 
pass-book, at least he must permit her to have access to it upon equal 
terms with himself. If his intention in opening the account is to retain 
absolute control of the fund during his life-time, and make the gift 
effective only in the event of his death without having previously revoked 
his act, the transaction will not constitute a valid gift. A gift of this 
kind would violate the statute of wills. It would in effect enable the 
depositor to make a testamentary disposition of his property without 
complying with the statutory requirements as to the execution of a will. 

To sum up, there is no form of words, which, in themselves, will 
constitute a gift of a bank deposit entitling the person named as the 
co-depositor to take the fund in the event of the depositor’s death. 
In order to accomplish this the depositor must intend making a gift 
to take effect presently and not in the future, and he must make a delivery 
of the pass-book to the donee. 











INQUIRIES AND CORRESPONDENCE 863 


CONSTRUCTION OF JUDGMENT NOTE. 


ILuinots, Oct. 30, 1916 
Editor, Banking Law Journal, 

DEAR S1r:—Enclosed copy of a note which I desire to ask some questions about: 
The way this note is written, can we hold the signers personally for the debt? 
After we have made demand for additional collateral on this, can we take judg- 
ment on this note? Or will we have to wait until the note matures? Can we take 
judgment on this note without having to go through court? 

This note was taken on the verbal statement of one of the directors and it was 
found out later that he misrepresented the company’s affairs. He stated that the 
company’s oil wells were making seventeen barrels of oil per day, when in fact 
they were not making any such amount and this director knew this. Can we hold 
the directors personally on this note? 

Also, I desire to ask another question. I started proceedings on this note to 
sell the collateral and collect the note if I could do so. When I did this the directors 
of the company came to see me and told me that they would give me a new note 
and that they would sign this new note personally, which would make same good. 
A few days after this promise, one of the directors called me over the phone and 
stated that they had sold the property and would pay me this note, and also stated 
the he supposed it would not be necessary to make the new note under the circum- 
stances. I told him that I supposed that this would be all right. This property 
is still as it was and I have no new note or additional collateral. Can I hold these 
directors personally and force them to give me the new note as agreed by them? 

Very truly, CASHIER 


$1500.00 Illinois, Jan. 24, 1916 
One year after date, we or either of us promise to pay to FIRST NATIONAL 
BANK, or order, at the Banking House of said Bank, at Illinois, -...............-..._.- 
Fifteen hundred and no/100 DOLLARS, 
for value received with interest at the rate of 6 per cent. per annum from maturity. 
Demand for payment, protest and notice of dishonor are hereby waived by all 
parties. 
SOUTHERN OIL & GAS CO. 
by S. Y., Director 
E. E., Director 
L. D., Director 
T. B., Director 





HavingExecuted a promissory note dated at MIll., on the 24 day of 
Jan. 1916, for $1500 payable to First National Bank, or order one year after date, 
with interest from maturity at the rate of seven per cent. per annum; and being 
desirous of securing the same, and all our other liabilities, actual and contingent, 
to said Bank, or its assigns, now existing, or which may hereafter arise, we do hereby 
pledge to said bank and its assigns, as collateral security for said note and said 
OI TN ainaccas:snccscsisesieaenipagalcgeie taco dada daatichai dling ansteaahapiahaiaitc 


and agree to give additional security to keep up the present margin whenever the 
market value of the above collateral should decline and within twenty-four hours 
after receipt of notice so to do from the holder of this note or other of said liabilities. 
In default of payment of said note, or other of said liabilities, at maturity, or in 
default of our giving such additional security, when so notified, or in case of our 
suspension, failure or insolvency, or the commission of any act of insolvency or 
bankruptcy on our part, said Bank, or its assigns, shall in addition to the fore- 
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going collateral, have a lien on all notes, drafts, bills receivable or moneys held 
by or in transit to said Bank, or its assigns, in our name or for our account, the 
same to be deemed to have been assigned to said Bank, or its assigns, as additional 
collateral for the payment of said note and all other of our said liabilities, actual 
and contingent; said Bank, its assigns, or the holder of such liability to have the 
option of application of any or all of said collaterals before sale, or the proceeds 
thereof, after sale upon any, either or all of said liabilities as it may elect, and, 
upon such default being made, we do hereby authorize said Bank, its officers, assigns 
or the holder of said liability, to confess judgment for us for the amount due hereon 
and to sell, or cause to be sold, any or all of said collaterals, or any substitutes 
therefor or additions thereto, at public sale, upon such notice, at such place and 
on such terms as said Bank, its Officers, assigns or the holder of said liability may 
deem proper, or, at the option of said Bank, its officers, assigns or the holder of 
said liability, at private sale, without notice to us or the public, and to apply 
the proceeds first to the payment of the expenses incurred by said sale, next to 
the discharge of our liabilities as hereinabove set out. Any surplus left shall be 
paid to us. If the proceeds of such sale are not sufficient to pay all of our liabilities 
hereby secured, we agree to pay the balance on demand. In case of a sale of said 
collaterals, said Bank, its assigns, or the holder of any liability hereby secured 
may become the purchaser thereof without any right of redemption on our part. 
In case payment of this note is not made at maturity the same is placed in the 
hands of an attorney for collection, we agree to pay ten per cent. additional on 
the principal and interest to the holder hereof as attorney’s fees. Notice delivered 
at, or mailed to, our last known place of business, or residence, shall constitute due 
notice for additional security. 

SOUTHERN OIL & GAS CO. 

by S. Y. Director 

E. E. Director 

L. D. Director 

T. B. Director 

Answer:—The general rule is that where a note is signed in the name 
of a corporation, followed by the names of the officers of the corporation, 
signing in its behalf, with words indicating the offices which they hold, 
the corporation alone is liable on the note, and the officers are not per- - 
sonally liable. In other words, if a note is signed, “A. B. Company, 
by John Smith, President,’ the company is liable, and John Smith is 
not; but if the note is signed “‘John Smith, President of the A. B. Com- 
pany,” then John Smith makes himself personally liable, and the company 
is not obligated. 

The instrument above reproduced expressly authorized a confession 
of judgment “in default of payment of said note, or of said liability 
at maturity, or in default of our giving additional security,” etc. The 
note authorized the holder to call for additional security upon 24 hours 
notice. If the maker should fail to comply with such request the holder 
would clearly be entitled to enter judgment, without waiting for the 
maturity of the note. 

Elkins v. Wolfe, 44 Ill. App. 326, is a case in point. In this decision 
it was said: “It is well settled that a warrant which authorizes an at- 
torney to confess judgment at any time and waive and release all errors 
which may intervene, will give the court jurisdiction of the parties, 
and will sustain a judgment, although it would appear that the note 
was not then due”’. 
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The method of confessing judgment is provided for in the statutes 
of Illinois. It is not necessary to “go through court” in the ordinary 
sense of those words. It is necessary, however, for an attorney to appear 
in court, and go through the formality of confessing judgment against 
the debtor. 

If the note was taken upon the fraudulent misrepresentation of one 
of the directors of the company he thereby makes himself liable for the 
amount of the loss sustained. The general rule on this point is expressed 
in the 7 Ruling Case Law, 485, and reads as follows: 

“The officers of a corporation are personally liable for fraudulent 
representations as to the financial condition of the corporation, to third 
persons who in reliance on such representations deal with the corpora- 
tion and incur losses by reason of its insolvent condition. And, as in 
other cases of fraud, it is not essential that the representations be made 
directly to the complaining party if they were made in such a way that 
he was entitled to act upon them. The publication by savings bank 
directors of a false statement that the directors and stockholders are 
personally liable for its debts, gives one who makes a deposit on the faith 
of the publication an action for deceit against the directors. So the 
directors of an insurance company are liable personally to an assured, 
who, by reason of the insolvency of the company, has been unable to 
recover upon his policy, where they have fraudulently made and published 
false representation as to the financial condition of the company, whereby 
the plaintiff was induced to insure therein. Similarly the directors are 
liable for fraud to third persons who purchase the stock of the corpora- 
tion in reliance on their fraudulent representations as to the financial 
condition of the corporation. But it seems that officers of a corporation 
who issue a fraudulent prospectus to sell treasury stock are not liable 
in damages for the fraud to one who, in reliance upon it, purchases from 
an individual stock which is owned by him, and in which the corpora- 
tion has no interest. It has been held that directors who falsely repre- 
sent its condition toa stockholder, knowing that he seeks information 
to guide his decision as to selling his stock, are liable for the damages 
sustained by him on account of their misrepresentations.”’ 

It appears from the above inquiry that proceedings to collect 
the note had been started, that the directors requested the holder not 
to proceed and stated that if he would forbear bringing suit they would 
give a new note, which they would sign personally, and that the holder 
in reliance on this promise ceased to prosecute his action. If this is so 
and the parties agreed upon the terms of the new note which was to be 
given, that is the amount and time for which it was to run, it would 
seem that the directors are personally liable to the holder of the note. 
His forbearance to do so was a sufficient consideration for their promise 
to pay the old note or give a new note in its place, signed by them indi- 
vidually. 

The above instrument authorizes the bank or its officers or the holder 
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of the note to confess judgment. In instruments of this kind it is cus- 
tomary to designate an attorney at law as the person by whom judgment 
is to be confessed against the debtor. Furthermore Section 8625 of the 
Illinois Statutes, which provides for the judgment by confession, reads 
as follows: 

“‘Any person for a debt bona fide due may confess judgment by himself 
or attorney duly authorized, either in term time or vacation without 
process.”’ From the wording of this statute, and from the fact that the 
person who represents the debtor in confessing judgment appears in 
court and exercises the functions of an attorney at law in making such 
confession it would seem that the power should run to an attorney at 
law and not to some other individual or to a corporation. 


—— 
EFFECT OF RENEWAL NOTE ON CHATTEL MORTGAGE. 
NEBRASKA, September 21, 1916. 
Editor, Banking Law Journal, 

DEAR Sir:—Will you please publish in the JOURNAL your opinion on the 
following? 

Upon the following note (see enclosure), which is secured by chattel mortgage 
on cattle, said mortgage being properly executed and recorded of even date with 
the note, at maturity we take the following extension agreement (see second 
enclosure) and enter same in our discount register, also credit off the note of Sep- 
tember 21st, not cancelling it, simply holding it in our note folio with extension 
agreement dated December 18, 1916 attached thereto. Question:—By so doing, 
as between ourselves and third parties will we have destroyed the lien in our 
mortgage or will it still be notice to the world that we have a first lien on the partic- 
ular cattle, assuming that ours was a first lien at the inception of the transaction 
and that there has been another mortgage on the same cattle filed since September 
21, 1916 before the execution of the extension note? 

You will also note that we have added interest to maturity and included same 
in the extension note. Question:—Does the fact that the extension note is for a 
greater or lesser amount than the face of the original note make any difference in 


the effect of the extension agreement? 
Yours truly, DiIscoUNT TELLER 


Omaha, Nebraska, Sep. 21,1916. No.............. 
Ninety days after date, I, we, or either of us promise to Due Dec. 20, 1916 
pay to the order of Union Bank of Omaha $1000.00 
One thousand Dollars for value received payable at the Stock Yards National 
Bank of South Omaha, in Omaha, Nebraska, with interest at the rate of eight 
per cent per annum payable annually from date until due and at ten per cent 
after maturity until paid. 

Presentment, demand, protest and notice of non-payment are hereby expressly waived. 


JOHN DOE 


Omaha, Nebraska, Dec. 18, 1916. No 
Ninety days after date I, we, or either or us promise to pay to Due 
the order of Union Bank of Omaha $1020.00 
Ten hundred twenty Dollars for value received, payabie at the Stock Yards Na- 
tional Bank of South Omaha, in Omaha, Nebraska, with interest at the rate of 
eight per cent per annum payable annually from December 20, 1916 until due and 
at ten per cent after maturity until paid. 

This note is executed, delivered and accepted, not in payment, but for the purpose of extending 
the time for payment, of a certain note dated September 21, 1916, which is secured by chattel mort- 
gage, both note and mortgages being made by John Doe in favor of Union Bank of Omaha. 

Presentment, demand, protest and notice of non-payment are hereby expressly waived. 


JOHN DOE 
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Answer:—The general rule seems to be that the lien of a chattel 
mortgage is not affected by the fact that the note secured by the mort- 
gage is surrendered and a new note taken in its place. In the present 
instance the old note is not surrendered, nor is it paid or discharged. 
The original note remains in full force and effect. The instrument 
dated December 18, 1916, above reproduced, expressly recites that it 
is not given in payment, but merely for the purpose of extending the 
original note. It seems quite clear that the transaction described in 
the above inquiry does not deprive the mortgagee of any rights under 
the mortgage. 

The Nebraska statutes bearing on the question presented are sections 
2640 and 2642. 

Section 2640 provides that every chattel mortgage, unless accompanied 
by delivery to the mortgagee of the mortgaged property, shall be void 
as against the creditors of the mortgagor and as against subsequent 
encumbrancers in good faith, unless the mortgage or a copy of the 
mortgage is filed in the office of the county clerk of the county where 
the mortgagor resides, or if he is a non-resident, in the county where 
the mortgaged property is located. 

Section 2642 provides that the mortgage ceases to be valid as against 
creditors or subsequent purchasers or mortgagees in good faith, after 
the expiration of five years from the time of filing. 

In Arlington Mill & Elevator Co. v. Yates, 57 Neb. 286, it was con- 
tended that the mortgage was barred by the statute of limitations. 
This argument was founded on the fact that the statute would have 
run against the notes which the mortgage was first given to secure. 
It appeared that some payments had been made on these notes and that 
new notes had been given from time to time in renewal and extension. 
The notes last given were well within the period of limitations. Answer- 
ing this objection to the mortgage, the court said: ‘Generally a mort- 
gage is held to secure the debt and not merely the instruments evidenc- 
ing it. While the original debt remains the mortgage is not defeated 
by a change in the form of the debt or its evidence. It on the contrary 
continues as security for the debt in its new form.” 

Applying this decision to the question presented in the above inquiry 
the debt secured by the mortgage is a loan of one thousand dollars, 
as evidenced by the note dated September 21,1916. At maturity the debt 
is not extinguished, but continues in existence. The renewal debt 
does not change the debt but is merely a change in the form of instrument 
by which the debt is evidenced. The addition of $20 interest in the 
renewal note does not increase the debtor’s original obligation. It is 
merely a computation of the amount owing by him up to the date of the 
renewal. 

In Sloan v. Rice, 41 Ia. 465, it was held that the lien of a mortgage 
is presumed to continue until the debt is paid, even though a new note 
be given therefor. It was also held that where a new note has been given 
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the burden is upon the mortgagor to show an agreement that the mort- 
gage should be released upon the execution of the note. 

In another Iowa decision it was said: “A mortgage is security for the 
payment of the debt. As a general rule whatever extinguishes the latter 
at the same time puts anend tothe former. * * * But, as the mort- 
gage is given to secure the debt, the general rule is that nothing but 
actual payment of the debt, or an express release, will operate as a dis- 
charge of the mortgage. The lien is said to last as long as the debt, 
if there is no release. * * * So, again, unless there is an intention 
to the contrary, a mortgage made to secure a note will remain security 
for any new note given in payment of the former. 

There are, of course, circumstances which take a case out of the general 
rule and where the taking of a new note might affect the mortgagee’s 
rights under the mortgage. In Jones on Chattel Mortgages, it is said: 
“The taking of a new note in exchange for the original does not ordinarily 
discharge the mortgage. It is, however, a question of the intention of 
the parties. * * * It has been held that if one of several notes 
described in a mortgage be given up to the maker and a new note for 
a different amount and payable at a different time be taken, without 
any agreement that it is to be secured by the mortgage, it will not be 
so secured as against the holders of other notes secured by the same 
mortgage. Wilhelmi v. Leonard, 13 Ia. 330.” 


SAFE DEPOSIT COMPANY SUBJECT TO GARNISHMENT. 
HARTWELL, Ga., Nov. Ist, 1916. 


Editor, Banking Law Journal, 

DEAR SiR:—As a subscriber to your JOURNAL we would be glad for you to give 
us an opinion as regards our position in a matter mentioned below. 

We operate a safe-keepings department for the accommodation of our customers 
for storing valuable papers. These are kept in our vault but not in separate lock 
boxes. We receive packages and hand them out as requested, but are not supposed 
to know the contents, although in some instances at the request of patrons we do 
look into them. In event of garnishment served on us requiring that we show what 
we have on hand belonging to one of such customers, can we be required to report 
whether we hold such a package and to investigate the contents to be able to report 
on these, and produce them irto court, if found? 

We wish to thank you in advance for the kindness of a reply. 

Yours very truly, CASHIER. 

Answer:—While there are decisions which hold that property in the 
hands of a safe deposit company are not subject to garnishment, we 
believe that this rule would not hold under the statutes of Georgia. 
It is to be observed that each state has its own statutory provisions 
regulating proceedings in garnishment. While these statutes follow 
the same general plan, they nevertheless differ in many important 
particulars. The decision of one state, therefore, cannot be regarded 
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as a precedent in another jurisdiction unless the statutes of the two states 
have similar provisions. . 

The opinion that property in the hands of a safe deposit company, 
or in the hands of any individual or corporation, is subject to garnish- 
ment is based upon a recent District of Columbia decision, Washington 
Loan & Trust Co. v. Susquehanna Coal Co., 26 App. D. C. 149. In this 
case it was held that property deposited in a safe deposit box of a trust 
company is the depositors’ property in the hands of and in charge of the 
trust company and in an action against the depositor the company 
may be garnished therefor. 

The Code of the District of Columbia, under which this decision was 
made, provides that the garnishee may be orally examined touching 
any property or credits of the defendant in his hands and that interrog- 
atories may be served on any garnishee concerning any property of 
the defendant in his possession or charge. 

Section 5272 of the Code of Georgia, declaring what shall be subject 
to garnishment, reads as follows: 

“All debts owing to the defendant and all property, money or effects 
of the defendant coming into the hands of the garnishee * * * shall 
be subject to process of garnishment.” 

It will be noticed that in each statute that of Georgia and that of the 
District of Columbia, it is provided that property “coming into the 
hands” of the garnishee or “‘in his hands” is subject to garnishment. 

The following quotation taken from the decision above cited, and 
construing the statute of the District of Columbia, would seem to be 
equally applicable to the Georgia statute. “Property of a defendant 
in a safe deposit box of a trust company is either in the possession of 
the defendant or in the possession of the trust company. [If it is in the 
possession of the defendant, under the Code, it appears liable to attach- 
ment and execution. If it is in the possession of the trust company, 
such company may be garnished therefor, as in possession of personal 
property of the defendant capable of being seized and sold on execution. 
A mere device to guard from intrusion the defendant’s property in the 
vault of the trust company neither divests the defendant of his property, 
nor releases the company from its charge of defendants’ property. 
There is no magic in the two keys, a master key and a customer’s key, 
to put property belonging to a defendant in an attachment beyond 
the reach of creditors and the process of the courts. 

“Tf there were a doubt respecting the term ‘possession,’ there can 
be no doubt that property deposited by a defendant in a safe deposit 
box of a trust company is the defendant’s property in the hands of, and 
in charge of, the trust company; and by the terms of the Code the trust 
company is liable to be garnished therefor.”’ 
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THE TRUST COMPANY’S GREAT OPPORTUNITY. 
BY EDWIN BIRD WILSON, 
President of Edwin Bird Wilson, Inc., Financial Advertising, New York. 


[Editor’s Note: At the request of the Editor of the BANKING LAW JouRNAL, 
Mr. E. B. Wilson, for many years Advertising Manager of the Bankers Trust 
Company of New York and now president of his own organization which specializes 
in bank and trust company publicity, submits his idea of what he considers a 
great opportunity for the trust company as an institution.] 

There are trust companies which, despite an honorable name, a useful career, 
a good reputation and great financial strength, are standing still or slipping back- 
ward. Why? 

There are other trust companies, similarly equipped, which are going forward 
rapidly and substantially. Why? 

We should usually find, if we investigate, that the stand-still trust company is 
either not advertising or is not advertising intelligently, and that the go-ahead 
trust company is advertising intelligently—that is to say, systematically and con- 
sistently under a well formulated plan and experienced guidance. . 

It seems strange that every trust company manager cannot see the great oppor- 
tunity to build prestige for his institution by publishing in attractive form the 
facts regarding its manifold services. In talking with officers of national and state 
banks, I not infrequently hear them say: ‘‘If we had as many good talking points 
as the trust Companies have, we would advertise more extensively.”” The trust 
company may be said to begin where the bank leaves off, so far as advertising 
points are concerned, because the trust company offers in addition to banking 
service a great many services of a fiduciary and agential character, each one of 
which may be attractively presented and made a cord of influence by which indi- 
viduals can be reached and brought into the clientele of the trust company. 

The chief object of these few paragraphs is to indicate the greatness of the oppor- 
tunity which the trust company as an institution has to make a place for itself 
in the regard of the American public, rather than to point out what any particular 
trust company has to offer. 

Trust companies today throughout the country are, with few exceptions funda- 
mentally alike. Some are larger than others, some smaller, some stronger, some 
weaker, some better managed, some specialize on one subject, some on another, but 
in general they are similar in object and service. 

The trust company as an institution is fundamentally sound in theory and in 
practice. By its good work it is known, and it deserves to be better known. A 
better knowledge of and fuller confidence in the trust company as an institution 
would be a godsend to Americans. 

If someone could devise a plan by which all Americans of property could be 
“‘sold’’, to use a well known commercial term, on the advantages of the trust com- 
pany over the individual acting in trusteeship offices, future generation of heirs 
and beneficiaries would have cause to rise up and call him blessed. Present and 
past generations of heirs and beneficiaries have had frequent cause to curse, not 
to bless, individual administrators or executors or trustees, or guardians, who, 
through ignorance, mismanagement, or wilful dishonesty have wasted or lost the 
property of estates and trusts. 

Some of the trust company managers who have paused in the midst of their 
important duties long enough to consider this subject have come to the conclusion 
that what is needed most is to convince the public of the advantages of the trust 
company as an institution. 

The great difficulty, it seems to me, has been that there has been no ‘‘concert 
work.” A large number of trust companies have been advertising severally, 
each in its own peculiar way—sometimes very peculiar way—and, instead of a 
grand symphony of praise for the great'and worthy work which the trust company 
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is accomplishing, we have heard a toot-toot here and a tweedle there, each little 
or big company blowing its own horn and playing its own fiddle—an orchestra 
tuning up, not playing. -- - 

This fact must be admitted: A trust company cannot have complete success 
in selling its services unless people believe in the trust company as an institution. 
From my own experience in trust company advertising, I am convinced that 
people generally do not understand the advantages of trust company management. 
In certain communities where trust companies have for a long time been advertis- 
ing individually, a fair percentage of the people have a superficial knowledge of 
what a trust company does and of its superiority as a trustee, but the mass of 
Americans are still in the darkness of ignorance on this subject. Why? Because 
most of the trust companies have been playing only their own little tune; they have 
forgotten that they belong to an orchestra of beneficent, service-giving, trust- 
worthy organizations all created for the same purpose. Harmony, synchronized, 
concerted action is what is needed. 

I feel like saying, ‘‘Trust Companies, get together; play your music of self 
praise in unison, so that the whole world may appreciate the greatness and power 
of your service—may realize that you are indeed protecting the widow and the 
fatherless—may know that THE TRUST COMPANY is performing a duty 
little less sacred than that of THE CHURCH.” 

Dropping the figure of speech, let the trust companies unite and advertise in a 
broad national way the great advantages of their type of service, without discon- 
tinuing the advertising of their individual advantages and services. Such a plan, 
competently directed and adequately carried out, would beyond question of doubt 
result in upbuilding the business of each of the two thousand and more trust 
companies in this country. Better still, it would result in giving to thousands, 
probably hundreds of thousands of people the needed protection which the trust 
company affords. 


ATLANTIC CITY SELECTED FOR THE 1917 CONVENTION 
OF THE A. B.A. 


The Administrative Committee of the American Bankers’ Association, at a 
meeting held recently in New York, has selected Atlantic City for the annual con- 
vention of 1917; the week of September 24 as the date; and the Marlborough- 
Blenheim Hotel as official headquarters. 

As there is a perfected business organization in Atlantic City which works in 
conjunction with the bankers of the city, this organization will handle the matter 
of hotel accommodations. Already contracts have been made with all of the hotels 
for prevailing rates, which are not increased for convention periods. The Asso- 
ciation will have nothing whatever to do with the proposition of hotel reservations, 
and those desiring accommodations should communicate direct with the hotels 
of Atlantic City. A list of these hotels will be published in the December issue of 
the Journal-Bulletin. 

The bankers of Atlantic City are alive to the importance of the convention of 
the American Bankers Association and will co-operate with its citizens and business 
men in giving the Association a most successful convention. The time selected is 
the one considered the most desirable, as weather records for the past several years 
show generally good weather at that period. 

Briarcliff Lodge, Briarcliff Manor, N. Y., was selected as the place for the Spring 
Meeting of the Executive Council. The dates for the meeting are May 7, 8 and 9. 
The hotel will be given over exclusively to the use‘of the Association for the Spring 
Meeting. The Executive Council is now quite large and with the members of 
various Committees and Sections will fill the hotel to its capacity. 
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WILLARD V. KING 


WILLARD V. KING. 

Willard V. King, President of the Columbia Trust Company of New York City, 
was elected to that position in 1898. Prior to that time he was for a number of 
years vice president of the New York Trust Company. Under the management of 
Mr. King, the Columbia has achieved its greatest success and it now ranks among 
the hundred million dollar trust companies. 

On November 16, the directors of the company voted to declare a special 


Willard V. King, President cf the Columbia Trust Company of New York 


cash dividend of $2,000,000 payable out of surplus, and at the same time to in- 
crease the capital stock from $2,000,000 to $5,000,000, offering the new stock to 
the present shareholders at par. The rights thus offered will be valuable, because 
the new stock will have a book value of $230, and judging by the present market 
price of the old stock, $640, as against a book value of $525, new stock should 
sell about $280. 

A special meeting of the stockholders is called for December 4th to vote upon 
the matter. , 
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The directors at the same time elected Harris A. Dunn and Chellis A. Austin, 
Vice-Presidents, Langley W. Wiggin, Vice-President and Secretary, F. C. Marston, 
Treasurer, and S. Stern, Manager of the Foreign Department. Orrin R. Judd was 
made Trust Officer, and Willard C. Mason, Assistant Trust Officer; Walter G. 
Kimball, Assistant Treasurer, Charles E. Wolff, Assistant Secretary, and F. G. 
Herbst, Auditor. 

In connection with the increase in capital stock, it is worthy of note when the 
matter was first taken up by the executive committee, and before the board of 
directors had acted upon it, President King sent a notice to each stockholder to 
the effect that such an increase was contemplated, thus saving the stockholders 
from parting with their shares without knowledge of what was about to happen. 


U. S. MORTGAGE & TRUST ISSUES VALUABLE BOOK. 


The fourteenth annual edition of ‘‘Trust Companies of the United States”, 
issued by the United States Mortgage & Trust Company, New York, is being 
distributed. In the preface, President John W. Platten says: 

“The Trust Companies of the United States during the year just closed have 
had exceptional opportunities for service to the financial and commercial interests 
of this country and to the foreign nations as well. The problems incident to the 
new position of the Trust Companies in world affairs have been met and solved 
with courage, while the business openings resulting therefrom have been availed 
of with.enterprise and good judgment. A noteworthy increase in the business 
of acceptances, both foreign and domestic, the establishment of well equipped 
departments for the handling of foreign transactions, especially with Central and 
South America, and liberal participations in foreign loans, are all deserving of 
special mention. The work of unifying and improving existing laws for the safe- 
guarding of the interests of these companies and their clients is progressing satis- 
factorily, while the administration of corporate and private trusts in ever increasing 
volume is continually evidenced. 

‘“‘When it is considered that the aggregate of trust company resources reported 
during the year increased One Billion, Three Hundred Million Dollars and now 
totals over Seven Billion Six Hundred Million Dollars, the vital and growing 
importance of the part played by Trust Companies in national and international 
affairs will be fully realized and these institutions continue to receive a deservedly 
increasing measure of recognition and support.” 

Just five years ago the aggregate resources of these companies reported in this 
compilation were $5,168,000,000. showing an increase of 47% for all trust com- 
panies in the United States. 

The showing of trust company growth in the following States is interesting: 
New York State increased $531,000,000. or 25% 
Pennsylvania increased . or 15% 
Illinois increased . or 18% 
Massachussetts increased - or 26% 
Ohio increased . or 26% 
New Jersey increased . or 13% 
ee ¥ . or 61% 
NE En. cc cine boswcesionsecewes . or 14% 
Indiana increased . or 18% 


UNITED STATES SUPREME. COURT. 


The photograph of the United States Supreme Court, reproduced on page 872 
is the work of the well-known photographers, Harris and Ewing, 1311 F 
Street, N. W., Washington, D. C. This concern is supplying handsomely finished 
pictures from this negative at prices ranging from $5 to $15, according to size. 

This photograph shows the Court as at present constituted. Two members of 
the Court have been added since the last previous photograph was taken, namely, 
Louis D. Brandeis, who succeeded the late Joseph R. Lamar and John H. Clarke, 
who succeeded Charles E. Hughes. 





SEWARD PROSSER 


SEWARD PROSSER. 
For many years Seward Prosser, President of the Bankers Trust Company of 
New York City, has been prominently identified with banking and insurance affairs 
in New York. Prior to March, 1907, he was a member of the well-known insurance 


Seward Prosser, President, Bankers Trust Company. 


firm of Prosser and Homans, who were general agents of the Equitable Life Assur- 
ance Society of New York. Upon the organization of the Astor Trust Company 
in March, 1907, Mr. Prosser was made one of the directors and was also elected a 
vice president of that institution. He resigned the latter position in March, 1912, 
to assume the presidency of the Liberty National Bank, which he held until Decem- 
ber, 1914, when he was elected president of the Bankers Trust Company. 
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JOHN W. PLATTEN. 


The subject of this brief sketch entered upon his business career in a prominent 
Toronto bank, coming to the United States in 1888 and taking a position in the 
office of the Assistant General Passenger Agent of the old New York, Pennsylvania 
& Ohio R.R. Co. in Cleveland, Ohio, then, as now, a part of the Eriesystem. In 


J. W. Platten, President, U. S. Mortgage & Trust Company. 


the following year he was transferred to the office of the Second Vice President and 
General Manager of the Erie in New York, remaining with the Company for a 
period of thirteen or fourteen years and filling successively the positions of Chief 
Clerk of the Insurance Department, Chief Clerk of the Operating Department, 
Assistant Purchasing Agent, and finally in 1901 Treasurer of the Erie and its 
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subsidiary lines. In 1903 Mr. Platten resigned from the Erie to accept the position 
of Assistant to the President of the Lehigh Valley R.R. Co., having charge of the 
Financial Accounting and Purchasing Departments. His promotion to the office 
of Second Vice President followed in 1904 and he remained in that office until 
his election in 1905 to the Vice Presidency of the United States Mortgage & Trust 
Company of New York becoming its President in 1910, which office he still 
holds. At the time of his becoming associated with this Company its deposits 
amounted roughly to $25,000,000, while at the date at which this article is printed, 
(Dec. Ist, 1916), they have more than tripled in volume during the past eleven 
years, standing now in the neighborhood of $78,000,000. 

In addition to his work in upbuilding the Corporation with which he is directly 
connected, Mr. Platten has found time to serve as Chairman of the following 
Reorganization Committees with all of which he is still affiliated: 

Chicago & Eastern Illinois R.R. Co. Committee for Mortgage Debt. 

New Orleans, Mobile & Chicago R.R.Co. Bondholders’ Committee. 

International Mercantile Marine Co. Common Stockholders’ Committee. 

Missouri, Kansas & Oklahoma R.R. Co. Bondholders’ Committee. 

Missouri, Kansas & Texas Ist Extension Mortgage Bondholders’ Committee. 

International and Union Construction Companies Stockholders’ Committee. 

Kansas City Outer Belt & Electric R.R. Co. Bondholders’ Committee. 

Besides the above Mr. Platten has been associated as Chairman with the follow- 
ing Committees, now out of existence, but the efforts of which in protecting 
the interests of the security holders have been notably successful: 

M. Rumely Company Reorganization Committee. 

Southern Iron & Steel Co. Bondholders Committee. 

Atlanta & Charlotte Air Line Stockholders Committee. 

Some of Mr. Platten’s best work has been done in connection with the reorgan- 
ization of the old Southern Iron & Steel Company's property into the present 
highly efficient and phenomenally successful Gulf States Steel Co., and also with 
the rehabilitation of the affairs of the International Mercantile Marine Company. 
The measure of added market value represented by the capital stocks of these 
two Companies alone, at the present time as compared with a year ago, is an in- 
dication not only to Wall Street men, but to any intelligent outside observer, of 
what has been accomplished along these lines during a period that can be reckoned 
in months. 

Mr. Platten has recently been elected a Director of the International Mercantile 
Marine Co. and member of the Finance Committee and a Director of the 
Importers & Traders National Bank of this City. He is also a Director of the 
United States Mortgage & Trust Co., a Director and chairman of the Executive 
Committee of the Gulf States Steel Co. and a Director of the Atlanta & Char- 
lotte Air Line Ry. Co., Belt Line Ry. Corporation, Commercial Trust Co. of 
N. J., 42d St., Manhattanville & St. Nicholas Ave. Ry. Co., Hudson & Manhattan 
R.R. Co., New York Dock Co., Registrar & Transfer Co., of N. J., Registrar & 
Transfer Co., of N. Y., Third Ave. Ry. Co., and U. S. Safe Deposit Co. 

Perhaps, however, in no other way has Mr. Platten’s usefulness as a citizen and 
as a member of the business community been more strikingly evidenced than in the 
continuous, and painstaking effort which he has for many years past bestowed 
upon the promotion in every way possible of the interests of the Trust Companies 
of the United States. It is therefore particularly fitting, inasmuch as this happens 
to be the title of the unique and very useful manual published yearly by the United 
States Mortgage & Trust Company over which the subject of this sketch presides, 
that the publication in question should have achieved such universal acceptance 
and popularity among all banking men, standing as it now does, absolutely alone 
in its particular field, the 14th edition being at present in process of distribu- 
tion. The recent election of Mr. Platten to the Chairmanship of the Executive 





878 THE BANKING LAW JOURNAL 


Committee of the Trust Company Section of the American Bankers Association af- 
fords still further opportunity and wider scope for the exercise of his individual 
gifts of method, system and efficiency along lines which cannot fail to inure to 
the benefit of every trust company in the land. 


FREDERIC G. LEE 


The banking career of Frederic G. Lee, President of the Broadway Trust Com- 
pany of New York City, began with a clerical position in the Kings County Trust 


Frederic G. Lee, President of Broadway Trust Company. 


Company of Brooklyn. In 1904 he was elected vice president of the Broadway 
Trust, and was also made active executive officer. Four years later he became 
president of the company, succeeding M. M. Belding, Jr. The skill with which 
Mr. Lee conducted the affairs of the company during the panic of 1907 was one of 
the factors in bringing about his elevation to the presidency. 

Under Mr. Lee’s management the deposits of the company have grown steadily. 
In its statement of condition as of September 20, 1916, the company reported 
deposits amounting to $26,000,000 and in the report of November 17, they had in- 
creased to $27,400,000. The capital of the company is $1,500,000, and by the report 
of November 17 the surplus and profits amounted to approximately $1,000,000. 
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PHILADELPHIA NATIONAL BANK INCREASES WAGES. 


The action of Levi L. Rue, President of the Philadelphia National Bank, in- 
creasing by ten per cent the wages of all the employees of the bank, excepting 
officials, and insuring every employee gratis for a sum equal to his pay for a year, 
is the subject of a commendatory editorial in the Philadelphia Public Ledger, 
November 4, 1916. 

Such action, it is pointed out in the editorial, ‘‘can have but one effect. It must 
increase loyalty among the bank’s large force of workers. The immediate money 
returns to the bank will not offset the increase in salaries, but the ultimate gain in 
the form of better and more contented service will greatly outweigh the temporary 
financial loss. That is the same sort of good business as supplying clean, whole- 
some noonday food to employees which so many large establishments do. There 
has, in fact, been in the last twenty-five years greater progress in the betterment 
of surroundings and conditions for hired people than there had been in a hundred 
years before that. The employer has learned that he cannot get full value out 
of human flesh and human brain unless both are safeguarded. He has learned that 
his most vital investment consists in the staunch support and fidelity of all who 
receive his pay envelopes. The action of the Philadelphia Bank, which is much 
the largest national bank in Pennsylvania, is only a new proof that the keenest 
business men are those who act upon these principles. After all, a bank’s richest 
assets are the men who have the ability to conduct its affairs skillfully.” 


WAR LOANS AND WAR FINANCES. 


The Mechanics and Metals National Bank of New York City has issued a second 


edition of its pamphlet, ‘War Loans and War Finances,”’ comprising an analysis 
of the war costs and war loans and government indebtedness of Europe in their 
relation to the world at large. The first edition which appeared in May, 1916, 
carried the figures of Europe’s war expenditures down to that time. The material 
contained in the first edition has been revised and considerably enlarged in the 
new edition, which was issued in response to many requests, sent in by those who 
had received and made use of the first edition. 

Indebtedness of the seven principal nations engaged in the European war has 
crossed $75,000,000,000, according to statistics prepared by the Mechanics & 
Metals National Bank, and made public today in a special booklet on the financial 
aspects of the war. In the middle of 1914 the indebtedness of these seven nations 
was $27,000,000,000. 

Financing on an extensive scale has taken place abroad this fall. France has 
issued a second formal war loan, Germany a fifth loan, and Russia a sixth loan. 
Great Britain has issued temporary securities in enormous sums. All the nations 
have been compelled to borrow extensively, on account of the rising cost. 

The war is now costing $105,000,000 every twenty-four hours, expenditures 
of the Entente Allies being fully double those of the Central Allies. Last April, 
when this bank undertook previously to make a financial analysis of the war, its 
calculation of daily war cost was $90,000,000. That Europe will have expended 
75 billion dollars directly for military operations, and that its combined direct and 
indirect cost will have been above 100 billions if hostilities extend to the middle 
of next year, is a statement made by the Bank. 
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MERCANTILE TRUST COMPANY OF ST. LOUIS BUILDS 
$400,000 ADDITION. 


On November Ist the Mercantile Trust Company of St. Louis began. work on 
the addition to its present building at the northeast corner of 8th and Locust 
Streets. The work is to be finis hedby February 1, 1918, and, when completed the 
banking quarters of the company will be doubled in size, and the company will 
have a domicile which will rank among the foremost banking structures in the 
country. The plans call for a white marble interior, and the exterior will be con- 
structed of fine-cut Woodbury, Vt., granite. The addition will carry out the 
idea of the present building, both in architectural design and interior arrangement, 
the entire structure covering the entire west half of the block, on which the bank is 
located. The cost of the work will approximate $400,000. 

The fronts of the building are designed in an adapted Italian renaissance; dis- 
engaged Ionic columns will embellish the south and west fronts, with pilasters 
applied to the north front. An attic story crowned with an open balustrade will 
surmount the entire structure. Material improvement in the design of the build- 
ing now occupied by the company will be accomplished by the removal of the 
present French roof feature and the substitution of the full attic story. 

There will be an entrance in the center of the Eighth Street facade and one 
on the St. Charles front, the three leading into the main banking room, which 
will extend from Locust Street through to St. Charles, 73 feet wide, 238 feet long 
and 35 feet high, free from supports. From the first floor a marble stairway will 
lead to the safe deposit vaults in the basement and mezzanine stories. Four electric 
elevators will supply ample service between all stories; and two flights of stairs 
will flank the elevators. 

The erection of this building will mark an epoch not only in the growth of the 
Mercantile Trust Co., but also in the financial history of St. Louis. The com- 
pany was organized by Festus J. Wade, its president, 20 years or more ago, with a 
comparatively nominal capital and with modest quarters, directly opposite its 
present location. The enterprise flourished from its inception under the leadership 
of Wade, and 15 years ago the present building was erected in order to provide for 
its growth, which has been unprecedented in the financial history of the city and 
in the West. 

As an auxiliary, and to facilitate the dispatch of a larger and more diversified 
business, the company organized the Mercantile National Bank, with Festus J. 
Wade as president. 

The two institutions have a combined capital of $4,500,000 and a surplus of 
$7,676,734.57, while the deposits aggregate $37,130,559.88. 


BROADWAY TRUST COMPANY BOND DEPARTMENT. 

In a circular recently issued by the Investment Bond Department of the Broad- 
way Trust Company, New York, the following offerings, among others, were 
made: 

St. Paul, Minneapolis and Manitoba Railway Co. Gold 44s, due July 1, 1933, 
yielding about 4.20. 

Baltimore and Ohio R. R. Co. Prior Lien 34s, due July 1, 1925, yielding about 
4.30. 

Chicago, Milwaukee and St. Paul Ry. Co. Gold 4s, due June 1, 1925, yielding 
about 4.50. 

New York Central R. R. Co. Convertible 6% debentures, due May 1, 1935, 
yielding about 4.80. 

United Kingdom of Great Britain and Ireland 54% Secured Loan Gold Notes, 
due November 1, 1919 and November 1, 1921, yielding about 5.75-5.85. 


I 
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NEW OFFICIALS OF GUARANTY TRUST. 


Eugene W. Stetson has been made a 
vice-president of the Guaranty Trust 
Company of New York City. Mr. Stetson 
comes from Macon, Ga., where he has been 
president of Citizens’ National Bank, vice 
president of the Macon Savings Bank and 
an officer or director of several railroad, 
public service and manufacturing corpora- 
tions in Georgia, and is one of the best 
known of the younger bankers of the South. 
He was graduated from Mercer University 
in 1901, and at once began his business 
career with the American National Bank of 
Macon. In 1904 he was elected cashier of 
the Exchange Bank of Fitzgerald, Ga., 
which he converted into a national bank. 


Eugene W. Stetson, Vice President, 

Guaranty Trust Company of New York. 

In 1907 he organized the Citizens’ National 
Bank of Macon. 

Mr. Stetson has been president of the 
Macon Chamber of Commerce and first 
vice-president of the Georgia Chamber of 
Commerce. He has been interested in 
many public affairs in his state and is also 
active in the American Bankers Associa- 
tion, serving on important committees and 
having been a member of the Executive 
Council. 


L. S. Critchell, Manager, Department 
of Publicity and New Business,Guar- 
anty Trust Company of New York. 
Several promotions in the official family 
of the company have been recently an- 
nounced. N. D. Jay, Manager of the Bond 
Department, has been made a Vice Presi- 
dent, and L. S. Critchell, Assistant Secre- 
tary, has been appointed manager of the 
Department of Publicity and New Business 
succeeding Fred W. Ellsworth, who was 
recently appointed Secretary of the Com- 
pany. 
Mr. Jay came to the Guaranty Trust 
Company a little over a year ago, from the 
First National Bank of Milwaukee, where 
he was Vice President, and Manager of the 
Bond Department. He is thirty-three 
N. D. Jay, Vice President, Guaranty Trust years of age and a graduate of Knox Col- 
Company of New York. lege, Galesburg, IIl. 
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Mr. Critchell was educated 
in the South, and after ex- 
perience with several western 
banking institutions, he came 
to the Guaranty Trust Com- 
pany four years ago. He was 
first connected with the Credit 
Department, and in April, 
1912, joined the Department 
of Publicity and New Business, 
in charge of the New Busi- 
ness Division. His work has 
involved considerable travel- 
ing, and Mr. Critchell is well 
known by bankers throughout 
the country. 

Frederick T. Sherman and 
Charles H. Platner, have been 
appointed Assistant Trust Offi- 
cers of the institution. Mr. 
Sherman is forty-one years old, 
a graduate of Brooklyn Poly- 
technic Institute and amember 
of the Phi Kappa Psi fratern- 
ity. He has been connected 
with the Company for twenty 


years. Mr. Platner is thirty- 


pany Section, American Bankers Association, formerly three years of age and has been 
Manager, Publicity Department United States Mort- with the Company five years 
gage & Trust Co., New York. - _ 


Leroy A. Mershon, New Secretary of the Trust Com- 


KNAUTH, NACHOD & KUHNE BOND CIRCULAR. 

The firm of Knauth, Nachod & Kuhne of New York, through its Bond Depart- 
ment, has recently issued a circular describing in detail an issue of Carolina, Clinch- 
field and Ohio Railway First Mortgage 5% Gold Bonds, due June 1, 1938. The 
railroad property upon which the bonds are a first lien has a total mileage of 241.42 
miles. An amount in excess of $45,000,000 has been expended in construction, 
while the total funded debt of the company is but $21,450,000 or about 47% of 
the cost. The bonds are offered, subject to previous sale or advance in price, at 
94} and interest, yielding about 5.45%. 


CORN EXCHANGE BANK. 

The Corn Exchange Bank of New York City, in its statement of condition as of 
November 1, 1916, shows that its deposits amount to $127,995,404, and that its 
total resources are $138,290,737. The bank has a capital and surplus amounting 
to $10,295,332. Other items reported are as follows: cash, $27,336,047; checks 
on other banks, $16,853,912; loans to individuals and corporations, $23,795,432; 
bonds, $21,227,310; loans payable in less than three months, $44,819,947; bonds, 
mortgages and real estate, $1,090,365; banking houses, $3,167,720. 

The Corn Exchange is fortunate in that its directorate was not affected by the 
Clayton Law, which went into effect a short time ago. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending November 6, 1915, and November 4, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 


Loans and Loans and Legal Net Legal Net | Deposits 

Discounts Discounts Deposits Deposits Per cent 
Average Average Average Average of 

1915 1916 1915 1916 Inc. Dec. 
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